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U.S. Customs Service 
Treasury Decision 


(T.D. 90-21) 
TUNA FISH—TARIFF-RATE QUOTA 


TuHE TaRiFF-RATE QUOTA FOR THE CALENDAR YEAR 1990, on Tuna CLASSIFIA- 
BLE UNper Item 1604.14.20, HaRMonizeD TariFF SCHEDULE OF THE UNIT- 
ED States (HTSUS). 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Announcement of the quota quantity for tuna for calen- 
dar year 1990. 


SUMMARY: Each year the tariff-rate quota for tuna fish described 
in item 1604.14.20, HTSUS, is based on the United States canned 
tuna production for the preceding calendar year. 


EFFECTIVE DATES: The 1990 tariff-rate quota is applicable to tu- 
na fish entered, or withdrawn from warehouse, for consumption 
during the period January 1 through December 31, 1990. 


FOR FURTHER INFORMATION CONTACT: Karen L. Cooper, 
Chief, Quota Branch, Regulatory Trade Programs Division, Office of 
Trade Operations, Office of Commercial Operations, U.S. Customs 
Service, Washington, D.C. 20229, (202/566-8592). 

It has now been determined that 39,534,360 kilograms of tuna 
may be entered for consumption or withdrawn from warehouse for 
consumption during the Calendar Year 1990, at the rate of 6 per- 
cent ad valorem under item 1604.14.20, HTSUS. Any such tuna 
which is entered, or withdrawn from warehouse, for consumption 
during the current calendar year in excess of this quota will be duti- 
able at the rate of 12.5 percent ad valorem under item 1604.14.30 
HTSUS. 

(QUO-1-CO:T:R:Q) 

Dated: March 15, 1990. 

Micuaet H. Lang, 
Acting Commissioner of Customs 


[Published in the Federal Register, March 20, 1990 (55 FR 10344)] 
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U.S. Customs Service 


Customs Service Decisions 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, D.C., March 20, 1990. 
The following are decisions of the United States Customs Service 
where the issues involved are of sufficient interest or importance to 
warrant publication in the Customs BULLETIN. 
Harvey B. Fox, 
Director, 
Office of Regulations and Rulings. 


(C.S.D. 90-33) 


Drawback: The eligibility of mold and plastic blow molding machine 
for same condition drawback when imported assembled and ex- 
ported separately. 


Date: February 23, 1990 
File: HQ 221415 
DRA-4-CO:R:C:E 221415 GG 
Category: Drawback 
ALFRED J. D’Amico 
VIcE PRESIDENT 
Duty Drawsack SERVICE, INc. 
42925 Nine Mile Road 
P.O. Box 357 
Novi, Michigan 48050 


Re: Eligibility of mold and plastic blow molding machine for same 
condition drawback when imported assembled and exported 
separately. 


Dear Mr. D’ Amico: 

This is in response to your letter dated May 1, 1989, in which you 
ask whether same condition drawback can be claimed against the 
separate exportations of a plastic blow molding machine and mold, 
which were imported with the moid installed in the machine but 
were entered under different tariff item numbers. 
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Facts: 


A US. producer of plastic blow molding machines decided to ex- 
hibit and demonstrate a machine in the United States. In order to 
do so, it requested that its West German parent company send it a 
prototype machine. The parent company had the prototype machine 
in stock, but had to borrow the required mold from an overseas cus- 
tomer. It then installed the borrowed mold in the machine in West 
Germany and shipped it to Chicago for the exhibition. Upon entry 
into the United States, the mold, although installed in the machine, 
was entered under a separate Tariff Schedules of the United States 
(TSUS) item number. Following the exhibit, the machine—with 
mold installed—was shipped to Michigan and placed in the show- 
room of the U.S. company for the purpose of further demonstration. 
Several months later, the overseas owner of the mold requested its 
return; the mold was removed from the machine and exported sepa- 
rately. Without the mold, the machine’s usefulness as a demonstra- 
tion model was limited and it, too, was subsequently exported. 


Issue: 


Whether a mold and a plastic blow molding machine, which are 
imported assembled but under different TSUS item numbers, and 
are then disassembled and exported separately, are eligible for 
same condition drawback under 19 U.S.C. 1313(j)? 


Law and Analysis: 


19 U.S.C. 1313(j) permits the refund of duties paid on imported 
merchandise which is exported in the same condition within 3 years 
of importation and has not been used while in the United States. 
Certain incidental operations not amounting to a use may be per- 
formed on the imported merchandise without altering its eligibility 
for drawback. 

Customs has previously held that a part removed from a machine 
is no longer in the same condition as when imported. See Headquar- 
ters ruling letter DRA-1-09:CO:R:CD:D 214820 B, August 4, 1982. 
That ruling stated in pertinent part that “[a] part assembled into a 
machine cannot be said to be in the same condition as imported. 
Likewise, a part removed from a machine cannot be said to be in 
the same condition as imported * * *. That which was imported is 
not that which is to be exported, and the law requires that the arti- 
cle imported be the article exported.” The removal of the mold from 
the biow moiding machine resulted in a change in its condition; con- 
sequently, it would be erroneous for the exporter-claimant to certify 
on Customs Form 7539 that the mold was in the same condition as 
when imported, which is a requirement of 19 CFR 141(b), when, as 
here, the parts were not reassembled prior to exportation. 

Similarly, the separate exportation of the machine will not give 
rise to a valid drawback claim. The machine when imported was ca- 
pable of performing its intended function, i.e., producing articles of 
plastic. This capability ceased to exist when the mold, an integral 
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part, was removed. The exported machine was not in the same con- 
dition as when originally imported. 

Entering each article under a different tariff item number is a 
Customs requirement for classification purposes, but it does not al- 
ter the fact that the condition of both articles is changed for draw- 
back purposes after undergoing a disassembly operation. 

Customs Service Decision 82-135 provides further guidance in the 
resolution of this matter. In that decision, Customs held that arti- 
cles imported assembled and then disassembled as an incidence to 
an allowable operation under the same condition drawback law, 
must be reassembled prior to exportation to be eligible for the bene- 
fits of that law. When applied to this case, drawback would have 
been permitted if the plastic blow molding machine and mold had 
been imported intact, then were disassembled for testing, cleaning, 
inspecting or other authorized purposes, and finally were reassem- 
bled prior to exportation. Here, however, the exporter-claimant is 
not entitled to drawback, because the mold was not removed as an 
incidence to an allowable operation (rather it was removed to ac- 
commodate the owner’s request for its return) and there was no 
reassembly before exportation. To reiterate, neither the machine 
nor the mold were in the same condition when exported, therefore 
the exporter-claimant is not entitled to a refund of duties. 

Holding: 

The removal, after importation, of a mold from a plastic blow 
molding machine results in a change in condition of both the mold 
and the machine, and their subsequent separate exportations rend- 
er both ineligible for drawback under 19 U.S.C. 1313(j). 


ee 
(C.S.D. 90-34) 


Drawback: A certification on CF 4455 which is given to facilitate a 
return to the U.S. from abroad is not a substitute for a notice of 
exportation with intent to claim drawback. 

Date: February 20, 1990 
File: HQ 221489 
DRA-4-CO:R:C:E 221489 TG 


Category: Drawback 
Deputy ASSISTANT REGIONAL COMMISSIONER 


NortH CENTRAL REGION 
Suite 1501 
55 East Monroe Street 
Chicago, Illinois 60603-5790 
Re: Application for further review of Protest No. 39018000383. 
Dear Sir: 

The above-referenced protest was forwarded to our office for fur- 
ther review. We have considered the points raised by your office 
and the importer. Our decision follows: 
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Facts: 

A Swiss unfinished and unassembled fineblanking press machine 
was entered into the United States at Detroit, Michigan, on Janua- 
ry 6, 1984. Subsequently, it was exported on October 15, 1984 for 
the purpose of assembling it into a complete machine. The finished 
machine was reimported into the United States on August 15, 1985. 
Duty in the amount of $19,438.94 was paid on the full value because 
the declared TSUS No. 806.20 was disallowed. 

The protestant did not apply for drawback on this merchandise 
prior to the date of exportation. Instead, the protestant filed a Cer- 
tificate of Registration (CF 4455). On October 12, 1987, the protes- 
tant requested that we accept the attached drawback entry for liq- 
uidation with refund and waive prior notice of intent to export 
since the “merchandise, as exported, was examined by Customs and 
laden under Customs supervision, as shown by form 4455.” The im- 
porter argues that although it failed to file Customs Form (CF) 7539 
at the time of exportation of the goods, there is no requirement for 
Customs to deny the claim because proof of exportation and an ex- 
amination (the certification of registration) exists. On October 12, 
1987 a letter was sent to the North Central Region, Commercial Op- 
erations, Drawback Branch, by the protestant claiming drawback 
for the October 15, 1984 exportation. It was denied and a protest 
was filed on April 13, 1988. 

The District Director states that although there is proof of expor- 
tation and an examination of the goods, there was no drawback en- 
try filed or any intent to claim drawback at the time of exportation. 
Moreover, the examination was performed only to register the -for- 
eign goods being exported for repair and returned to the U.S. Due 
to the lack of a same condition drawback entry being filed prior to 
the examination, Customs officials did not verify that the goods 
were the same as imported on a designated import consumption en- 
try, nor did they verify other conditions such as use. 


Issue: 


Can a section 313(j) drawback claim be allowed although no CF 
7539 was filed five working days prior to the date of intended exam- 
ination and no waiver of prior notice was requested or granted. 
Law and Analysis: 

Section 191.141(b) and (bX2\ji) and (ii) of the Customs Regulations 
requires that an exporter who desires to export merchandise under 
19 U.S.C. 1313(j) shall file * * * a completed Customs Form 7539. 
This form shall be filed at least 5 working days prior to the date of 
the intended exportation of the merchandise, unless the Customs 
Officer approves a shorter filing period. The exporter may request a 
waiver of prior notice of intent to export if he meets the require- 
ments of 191.141(bX2\Xii). 
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According to the protestant, Customs inspected this merchandise 
and supervised its lading for exportation on October 15, 1984 at the 
Port of Detroit. The District Director argues that the goods were not 
examined to determine if they were in the same condition. Howev- 
er, the importer states that its agent filled in the list of Articles Ex- 
ported as “returned in original condition and crating.” Thus, it ar- 
gues that “there can be no doubt that the Customs Officer making 
the inspection was fully informed that the merchandise being ex- 
amined and laden was in the same condition, and, in fact, in the 
same crating as when it was imported.” 

Next, the protestant argues that since the Certificate of Registra- 
tion was filed with Customs on or about October 3, 1984, more than 
ten days before exportation and resulted in Customs decision to ex- 
amine the merchandise and supervise the lading, this constitutes 
substantial compliance. 

There are several cases which deal with the failure to file appro- 
priate drawback forms. In Swan Tricot Mills Corp. v. U.S., 63 Cust. 
Ct. 530, C.D. 3948 (1969), the U.S. Customs Court held that “in or- 
der to obtain a refund in drawback for imported merchandise not 
conforming to sample or specifications, full compliance with the 
provisions of the statute and the implementing customs regulations 
is essential. Plaintiff's claim for refund is denied for failure to effect 
such compliance.” 

In this case, cartons of yarn filaments wound on bobbins were im- 
ported under a temporary importation bond. Two years later, a por- 
tion of the bobbins was exported under Customs Form 3495 (Appli- 
cation for Exportation of Articles under Special Bond). The Customs 
inspector verified the number of packages and checked the labels, 
marks and numbers. The Customs inspector did not, however, open 
the cartons and inspect for drawback purposes; in fact, he never 
performed an inspection for drawback purposes. After the yarn on 
the bobbins had been exported back to Germany, plaintiff filed Cus- 
toms Form 7539 with the district director. In that application, 
plaintiff claimed that the cartons of yarn exported back to Germany 
did not conform to sample or specifications and that it was there- 
fore entitled to a drawback refund. The district director decided 
that the drawback should not be allowed because the merchandise 
was not returned to customs custody for customs examination prior 
to exportation of the drawback merchandise. 

In the Swan Tricot case, the plaintiff argued that the require- 
ments for exportation applicable to temporary importations under 
bond are more stringent than those required by the drawback provi- 
sions and, therefore, an examination of articles under special bond 
necessarily satisfies the drawback statutes. The Court disagreed 
stating: “* * * the yarn here involved was never returned to cus- 
toms custody for a drawback examination to determine whether or 
not it conformed to sample or specifications. In this connection it is 
important to observe that the customs examination for drawback 








8 CUSTOMS BULLETIN AND DECISIONS, VOL. 24, NO. 14, APRIL 4, 1990 


purposes is quite different from the examination to satisfy a tempo- 
rary importation bond.” The Court continued, “For it is an estab- 
lished principle that full compliance with the provisions of the stat- 
ute and the customs regulations is essential to the allowance of re- 
funds in drawback.” 

The protestant argues that the present case can be distinguished 
from Swan Tricot because “The amendment to the Customs law 
which added the same condition drawback statute clearly was in- 
tended to allow payment of drawback upon the exportation of previ- 
ously imported merchandise which had not been used in the United 
States. There is nothing for Customs to inspect, except to make sure 
that the merchandise exported is the merchandise stated to have 
been imported * * *.” The protestant further states that “* * * the 
facts that the very same machine in the very same crating had been 
previously imported were made known to Customs in a very timely 
fashion. The Customs officers certified on the very form which con- 
tained this type-written information that he had inspected the mer- 
chandise and that he had supervised its lading. Since the declara- 
tion that this merchandise was being “returned in its original con- 
dition and crating” and the reference to the original import invoice 
were right there on the form, we do not doubt that, in fulfillment of 
his duties, the Customs officer would have objected if these state- 
ments appeared to be untrue * * *. Thus, unlike the situation in 
Swan Tricot, supra, the inspection of the merchandise for same con- 
dition drawback purposes is the same as that for registry for poten- 
tial reimportation under TSUS item 806.20, provided always, that, 
as here, the importer/exporter informs Customs that, in fact, the 
merchandise is in the same condition as imported when the export 
takes place.” 

We disagree. Swan Tricot requires full compliance, not substan- 
tial compliance of the provisions of the statute and the regulations. 
While it is true that the Customs Officer signed a form where the 
protestant had typed “returned in its original condition and crat- 
ing”, we cannot be sure that the regulations have been complied 
with. We can only be certain that the Customs Officer was checking 
the goods to register them, he was not checking them for drawback 
purposes and there is no evidence to indicate that he was doing 
more. Furthermore, a Certificate of Registration filed ten days 
before exportation which resulted in a Customs decision to examine 
the merchandise and supervise the lading is not the same as filing a 
completed CF 7539 at least five working days prior to the date of in- 
tended exportation of the merchandise as required by the regula- 
tions. This is a different type of notice and does not prepare Cus- 
toms for notice of drawback. Also, the use of a CF 4455 to notify 
Customs that the export shipment is being sent out for drawback is 
particularly inappropriate since it requires a certification that no 
drawback is being claimed. 
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In Legal Determination 86-0025 the issue concerned whether the 
failure to file a notice of intent to export, or get a waiver of that fil- 
ing requirement, before merchandise is exported is fatal to a same 
condition drawback claim. In this protest, the protestant asserted 
that an examination by a Customs officer on the date of exportation 
pursuant to the protestant’s request to register foreign merchandise 
is compliance with 19 CFR 191.141. Customs found that “examina- 
tion on the date of exportation is not notification five working days 
before exportation.” Customs further found that the reasoning in 
Swan Tricot was “equally applicable here with respect to the asser- 
tion that the certification on the registration form substantially 
complies with the regulatory requirement of 19 CFR 191.141. It fur- 
ther cited the court in Swift and Co., v. U.S., 10 Cust. Ct. 198, C.D. 
753 (1943), reh. den. 11 Cust. Ct. 321, abs. 49029 (1943), which stated 
that the failure to notify Customs of a diversion, when required to 
do so by regulation, was not compliance. It held that no compliance 
short of actual compliance could be regarded as sufficient compli- 
ance.” The failure to file a notice of intent to export, as required by 
regulation, or to get a waiver of that regulatory requirement, before 
the merchandise is exported is a basis on which to deny drawback. 
A Certificate of Registration is not notice of an intent to export. 

The protestant argues that this protest can be distinguished from 
Legal Determination No. 86-0025 because of a difference in fact 
pattern. Also, it is premised upon cases interpreting prior drawback 
statutes having nothing to do with same condition drawback. The 
protestant’s point that Swan Tricot and its line of cases are pre- 
mised upon cases interpreting prior drawback statutes is irrelevant 
because in C.S.D. 86-25, we ruled that under 191.141, failure to file 
a notice of intent to export before merchandise is exported, or to se- 
cure a waiver of that filing requirement, will invalidate a claim for 
same condition drawback under 19 U.S.C. 1313(j). 

Finally, in United States v. Lockheed Petroleum Services, 709 F.2d 
1472 (1983), the Court stated: “Drawback privileges under the Tariff 
Act of 1930 are expressly conditioned, by statute, upon compliance 
with such rules and regulations as the Secretary of the Treasury 
shall prescribe * * *. Numerous decisions have held that compliance 
with drawback regulations is mandatory.” See, eg., United States v. 
W.C. Hardesty Co., 36 CCPA 47, 52 (1949); American Tobacco Co. v. 
United States, 61 Ct. Cl. 980, 991-92 (1926); Nestle’s Food Co. v. 
United States, 16 Ct. Cust. App. 451,457, T.D. 43199 (1929); Spencer, 
Kellogg & Sons v. United States, 13 Ct. Cust. App. 612, 615-16, T.D. 
41459 (1926); Lansing Co. v. United States, 424 F. Supp. 112, 114, 
C.D. 4675 (Cust. Ct. 1976). 

One of the protestant’s final arguments is that the issue here is 
the same as that concerning a letter protest, rather than one on 
Customs Form 19. Such protests, provided they are timely filed, are 
valid. The use or non-use of a specific Customs form does not de- 
tract from their validity. However, use of an alternative to CF 19 is 
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expressly permitted by 19 CFR 174.12(b). On the other hand, there 
is no such provision in the regulations for the use of an alternate 
form in drawback and therefore Customs may be more stringent in 
requiring actual compliance. 
Holding: 

A section 313(j) drawback claim cannot be allowed since no CF 
7539 form was filed five working days prior to the date of the in- 


tended examination and no waiver of prior notice was requested or 
granted. Accordingly, you are advised to deny the protest. 


(C.S.D. 90-35) 


Restricted Merchandise: Duty free entry of hazardous waste materi- 
al under 19 CFR 10.151. 


Date: December 28, 1989 
File: HQ 221804 
ENT-1-03-CO:R:C:E 221804 TG 
Category: Restricted Merchandise 
Mr. W. G. PENNELL 
MAnacEr Import/Export CoMPLIANCE 
PPG Inoustrigs, INc. 
One PPG Place 
Pittsburgh, PA 15272 


Re: Duty free entry of hazardous waste material under 19 CFR 
10.151. 


Dear Mr. PENNELL: 

This is in response to your letter of September 29, 1989, request- 
ing a ruling as to whether prospective imports of hazardous waste 
materials valued under $5, should be passed free of duty and tax, 
and without the preparation of an entry or entry summary, under 
the provisions of 19 CFR 10.151. 


Facts: 

PPG Industries, Inc. (PPG), plans to begin importing certain haz- 
ardous waste material which will be generated and shipped by PPG 
Canada, Inc. from the Toronto, Ontario, Canada area. According to 
your letter, the shipments will be imported at the port of Buffalo, 
New York. These imports will be transported direct from PPG Ca- 
nada to a PPG energy recovery unit in Circleville, Ohio, where the 
waste material and containers will be completely destroyed by in- 
cineration. Only heat from the incinerator is recovered and used to 
heat water at the PPG Circleville facility. 
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You state that the importation of these hazardous waste materi- 
als has been approved by the U.S. EPA under EPA LD. # 
OHD-004304689, designating the PPG Circleville treatment and 
disposal process. All other national, state and locally-required per- 
mits and notifications have been or will be executed prior to these 
shipments. 

PPG believes that the above-described imports are covered explic- 
itly by 19 CFR 10.151, and should be passed free of duty and tax, 
and without the preparation of an entry, as importations having a 
fair retail value in the country of shipment not exceeding $5. 


Issue: 


Whether the hazardous waste materials should be passed free of 
duty and tax, and without the preparation of an entry or entry 
summary under the provisions of 19 CFR 10.151. 


Law and Analysis: 


Section 10.151 of the Customs Regulations states that “pursuant 
to section 321(aX2Xc), Tariff Act of 1930, as amended (19 U.S.C. 
1321(aX2Xc)), the district director shall pass free of duty and tax and 
without the preparation of an entry, any importation having a fair 
retail value in the country of shipment not exceeding $5, unless he 
has reason to believe that the shipment is one of several lots cov- 
ered by a single order or contract and that it was sent separately 
for the express purpose of securing free entry therefore or of avoid- 
ing compliance with any pertinent law or regulation.” 

You state that “the waste material to be imported has no value in 
Canada as it is fit only for destruction in the condition in which it 
will be imported.” In fact, the seller must pay the buyer for han- 
dling and destroying the material. You maintain that this is prima 
facie evidence of the zero value of the involved material in Canada. 

However, we do not believe that hazardous waste materials fall 
under 19 CFR 10.151. The purpose of this section is to provide ad- 
ministrative ease when dealing with importations of nominal value. 
For example, it is intended to be applied to tourists bringing in 
trinkets. It is to be used when the expense and inconvenience of col- 
lecting the duty accruing thereon would be disproportionate to the 
amount of such duty. See, Section 321 of the Tariff Act of 1930 (19 
U.S.C. 1321). 

In our opinion, 10.151 applies to those very simple cases which 
don’t involve any other agency’s laws. It may be that the hazardous 
waste has a value under $5. But of greater concern is the public pol- 
icy interest of bringing in wastes without filing an entry. Customs 
would have no way of keeping track of this waste once it entered 
the U.S. You state that the U.S. EPA approved the importation. 
However, the documentation which you supplied us, was from the 
State of Ohio Hazardous Waste Facility Approval Board. This is not 
the equivalent of notifying the federal EPA. Since the waste must 
travel interstate to reach the waste facility in Circleville, Ohio, we 
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are hesitant to allow an importation without an entry as there may 
be a conflict with both federal and state laws. Moreover, we want a 
record of the arrival. In our view this is consistent with the intent 
of section 10.151. 

You may still be able to bring the waste in free of duty depending 
on how it is classified under the Harmonized Tariff Schedule (HTS). 
However, your generic description does not enable us to classify the 
waste at this time. 

Holding: 

Accordingly, PPG may not bring in the described imports without 

preparation of an entry pursuant to section 10.151 of the Customs 


Regulations. 


(C.S.D. 90-36) 


Drawback: The fungibility of automobile tires for purposes of substi- 
tution same condition drawback (19 U.S.C. 1313(j\(2)). 


Date: December 28, 1989 


File: HQ 221953 
CO:R:C:E 221953 TG 
Category: Drawback (19 U.S.C. 1313(jX2)) 
Mr. C.R. Locan 
Import/Export MANAGER 
MICHELIN TIRE CORPORATION 
P.O. Box 19001 


Greenville, South Carolina 29602-9001 


Re: Fungibility of tires for purposes of substitution same condition 
drawback (19 U.S.C. 1313(jX(2)). 


Dear Mr. Locan: 

This in response to your letters of July 22, 1988, and December 1, 
1989, in which you requested a determination of approval to claim 
substitution same condition drawback for Michelin tires, inner 
tubes, and tire flaps, as provided under 19 U.S.C. 1313(jX2). 


Facts: 


Michelin Tire Corporation is a member of a multinational group 
of companies. All Michelin products, regardless of country of origin, 
are identified by a six-digit code called the “Code Article Interna- 
tional” (“CAI”). You state that each CAI number has a one-to-one 
correspondence with the tire’s commercial name, product descrip- 
tion or designation. If any element of the commercial name of the 
product changes, the CAI number changes. 
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In your December 1, 1989 letter, you further explained that the 
CAI number is more precise than is the commercial description be- 
cause commercial descriptions for a particular tire can vary, de- 
pending upon the language of the country of manufacture or upon 
varying notation systems. On the other hand, CAI numbers are in- 
variant within the Michelin Group worldwide. The letters used in a 
tire’s product description are often abbreviations of words in the 
language of the country of origin. For example, the abbreviation 
“WW” tire stands for “white wall” but in French the translation is 
“flanc blanc” and it is abbreviated with the letters “FB.” However, 
they describe the same product even though one uses the letters 
“WW” in the position where the other contains “FB.” But the CAI 
numbers are identical because the products are, for commercial as 
well as all other purposes, identical and interchangeable in all situ- 
ations. If any one of the elements of a tire description changes, a 
different CAI number is assigned. The elements which determine 
the CAI number include: tire type, section width, aspect ratio, rim 
size, load index, speed index, tread type, type of sidewall, color and 
width of sidewall stripe or letters, number of stars, ply rating, tube 
designation, type of compound in earthmover, motorcycle, and rac- 
ing tires. 

The Tire & Rim Association, Inc. (TRA) provides for the mainte- 
nance of interchangeability among rims and tires and publishes 
standards for tire dimensions. According to your letter, Michelin 
products uniformly meet the published standards. 

Finally, the chemical composition of tires with the same CAI 
number is constant, with a manufacturing variation range of ap- 
proximately 2% or less. This variation is normal and is a direct re- 
sult of the manufacturing process. You provided examples of this 
variation and stated that the tire manufacturing industry accepts 
this variation in chemical composition as insignificant, because it 
does not affect the commercial interchangeability of the tires. 


Issue: 


The issue in this case is whether tires, without a defect or blem- 
ish, manufactured in two or more countries which meet material 
and design specifications, have the same CAI number, are invento- 
ried and sold interchangeably at the same price, meet the fungibili- 
ty requirements under 19 U.S.C. 1313(jX(2\A). 


Law and Analysis: 


19 U.S.C. 1313G\2), Tariff Act of 1930, as amended, provides that 
same condition substitution drawback may be claimed upon the ex- 
portation of imported merchandise or other merchandise, whether 
imported or domestic, that is fungible with the imported merchan- 
dise. This provision specifically authorizes the substitution of mer- 
chandise (whether imported or domestic) for other imported mer- 
chandise, as long as both are fungible. In addition, the statute re- 
quires other conditions under subsections 1313(jX(2\B), (C) and (D), 
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which we will presume will be met. This ruling is limited to the is- 
sue of fungibility. 

Fungible merchandise for same condition drawback is defined in 
section 191.2(1), Customs Regulations, as “merchandise which for 
commercial purposes is identical and interchangeable in all situa- 
tions.” As stated in C.S.D. 85-52, “The commercial world consists of 
buyers, sellers, comminglers, government agencies and others. If 
these groups treat articles or merchandise as fungible or commer- 
cially identical, the articles or merchandise are fungible * * *. 
When two or more units of apparently identical properties are 
treated differently by the commercial world for any reason, they 
are not fungible.” 

Congress established same condition substitution drawback to ex- 
pedite merchandise handling and inventory control. The legislative 
history states that the intention of the substitution drawback provi- 
sion was to allow merchandise of an identical commercial nature to 
be substituted for the merchandise being imported as long as the 
exported merchandise had not been used within the United States. 
(House Report No. 98-1015, reprinted 1984, U.S. Code Cong. and 
Ad. News, 5023) 

We believe that the importer has met the requirements of fungi- 
bility under 19 U.S.C. 1313(j(2). The merchandise is manufactured 
according to identical specifications. Each CAI number used by 
Michelin for its tires describes a particular product which is and re- 
mains the same regardless of the plant in which it is produced at 
the country of origin. All articles having the same CAI number are 
manufactured in accordance with the same specifications and from 
the same material and will be sold interchangeably with other arti- 
cles bearing that CAI number. 

Holding: 

Therefore, an imported duty-paid designated tire and the substi- 
tuted tire both of which already have the same CAI numbers, are 
made of the same material, same specifications, same chemical com- 
position, and same dimensions are fungible merchandise for same 
condition drawback purposes under 19 U.S.C. 1313(j\(2). This ruling 
is not applicable to blemished or defective tires. A blemished or de- 
fective tire is not fungible with another tire regardless of the CAI 
number equivalency. 
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(C.S.D. 90-37) 


Valuation: Paper documentation is required in order to uphold an 
invoice price which is contrary to the visa price. 
Date: January 17, 1990 
File: HQ 544432 
CLA-2 CO:R:C:V 544432 DHS 
Category: Valuation 
Davin Serko, Esa. 
Serko & Simon 
One World Trade Center 
New York, New York 10048 


Dear Mr. Serko: 

This is in reply to your letter dated December 15, 1989, and other 
incorporated submissions, requesting a ruling regarding the entry 
of merchandise in which the visa price and the invoice concerning 
the imported merchandise are not the same and the effect of T.D. 
86-56 on this situation. The merchandise is to be appraised under 
section 402(b) of the Tariff Act of 1930, as amended by the Trade 
Agreements Act of 1979 (TAA; 19 U.S.C. 1401a(b)). 


Facts: 

You state that several middlemen purchased certain men’s and 
lady’s apparel from various manufacturers located primarily in Chi- 
na at various prices depending on the apparel in order to fulfill 
their contracts with a third-party purchaser. You state that the 
third-party purchaser has breached the contract and will not take 
delivery of the merchandise. In order to quickly relinquish them- 
selves of this seasonal merchandise the middlemen have contracted 
with your client for their purchase at the greatly reduced rate of 38 
cents on the dollar. You have added that the approximate value of 
the merchandise is estimated at $8 million dollars. All entries with 
respect to this merchandise will occur at the port of Columbus, 
Ohio. These shipments are to be received by the purchaser within a 
four to six week period. 

As part of your submission, you have provided an affidavit from 
the vice-president of your clients’ company which describes the 
above circumstances that lead to the sale of the merchandise to 
your client. 


Issue: 

Does the discrepancy between the visaed invoice which represents 
the original price of the goods and the quota and the invoice to the 
ultimate purchaser mandate rejection of the entries. 


Law and Analysis: 
Instructions regarding the implementation of T.D. 86-56 were is- 


sued by this office on May 1, 1986 (Headquarters Ruling No. 
543731). The instructions indicated that if an importer provides an 
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acceptable explanation for differences in the price or value informa- 
tion in visas and invoices, then the entry may be accepted by Cus- 
toms. Several examples were listed which set forth acceptable sce- 
narios in light of T.D. 86-56. Although the list was not exhaustive, 
the instructions stated that additional legitimate reasons for differ- 
ences in the entry documentation may exist, and in these cases, 
Customs will act in accordance with the policy set forth in T.D. 
86-56. 

Headquarters Ruling No. 543792 dated August 14, 1986, in citing 
the T.D., stated: 


The “action” section of the T.D. clearly and unambiguously in- 
dicates that, “any differences or inconsistencies in the informa- 
tion presented to Customs * * * shall be considered as an indica- 
tion that one or more of such documents contains false or errone- 
ous information.” Additionally, it is indicated that where a 
visaed invoice or document is presented to Customs containing 
erroneous price or value information, such invoice or document 
can only be corrected by the presentation to Customs of a new 
and corrected document or invoice stamped with the visa of the 
country of origin. (emphasis added) 


The policy consideration regarding the adoption of T.D. 86-56 is 
the proposition that false or erroneous documents are not to be 
presented to Customs. This will inevitably result in the facilitation 
of the appraisement and entry process. 

The scenario you have presented is similar to that addressed in 
T.D. 86-56. You suggest, however, that since these documents are 
not false or erroneous that this situation does not fall within the 
provisions of the treasury decision. While we agree that T.D. 86-56 
was intended to prevent false or erroneous invoicing, it was also in- 
tended to place upon the importer the burden of proving the validi- 
ty of information on the documents and veracity of the transaction 
in question in order to properly appraise the merchandise. Present- 
ly, you have not provided the invoices or other information evidenc- 
ing the original contract for the purchase of the merchandise, any 
information of cancellation of this contract, or any invoice or other 
evidence of the subsequent purchase from your client. In order to 
find that the invoice price paid by your client to the middlemen is 
the proper price for appraisement purposes and not the price dis- 
played on the visaed invoice, the importer is required to provide 
these invoices and notices of cancellation. The affidavit which you 
have submitted while sustaining your submission of the facts does 
not provide any evidentiary support for the appropriate invoice 
price. 

You have indicated that your client is able to obtain the relevant 
commercial documents. Assuming that to be the case, then we 
would agree that transaction value as represented by the “settle- 
ment price” would be appropriate. Also, assuming that your client 
is able to produce the relevant commercial documentation set forth 
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above, we would agree that entry could be made using the original 
visaed invoice and transaction value as represented by the “settle- 
ment price.” 

The District Director for the concerned port of entry will make 
the final determination as to whether you have established the 
transaction value to be represented by the “settlement price.” 





(C.S.D. 90-38) 


Classification: The applicability of partial duty exemption under 
HTSUS item 9802.00.80 to Fourdrinier, endless-forming fabrics. 


Date: October 16, 1989 
File: HQ 555116 
CLA-2 CO:R:C:V 555116 GRV 
Category: Classification 
Tariff No: 9802.00.80, HTSUS (formerly 807.00, TSUS) 
Lesuie ALAN GLIcK, Esa. 
Porter, WriGHT, Morris & ARTHUR 
1233 20th Street NW 
Washington, D.C. 20036-2895 
Re: Applicability of partial duty exemption under HTSUS item 
9802.00.80 to Fourdrinier, endless-forming fabrics. 
Dear Mr. GLICK: 

This is in response to your letters of September 2, 1988, and July 
21, and September 13, 1989, on behalf of Asten Forming Fabrics, 
Inc., requesting a ruling on the applicability of subheading 
9802.00.80, Harmonized Tariff Schedule of the United States 
(HTSUS) (formerly item 807.00, Tariff Schedules of the United 
States (TSUS) ), to Fourdrinier, endless-forming fabrics to be im- 
ported from Mexico. Samples of the subject fiber and fabric, and 
photographs of the foreign operation, were submitted for 
examination. 


Facts: 

You state that synthetic fabric sheets (polyester monofilament), 
woven in the U.S. on wide looms and in various meshes, will be ex- 
ported to Mexico for a seaming operation which will render each 
sheet a continuous loop of fabric for use as part of a Fourdrinier pa- 
per-making machine. 

The fabric to be exported is woven, heat-set, and cut to length in 
the U.S. The fabric is first woven from polyester monofilament yarn 
into sheets (on either Jaeger Weaving or Asten Forming Fabric 
looms) ranging in width from 2-33 feet and in length from 35-275 
feet. The fabric sheet is then temporarily joined in a continuous 
loop using a “dummy seam” to hold the fabric together for a heat- 
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setting process. During the heat-setting process, the fabric is 
stretched in the direction of the warp strands (those which run the 
length of the fabric), which transfers the weave pattern of the par- 
ticular mesh to the weft strands (those which run across the width 
of the fabric). This improves the physical properties of the fabric by 
significantly reducing the stretch of the material in the warp 
strands—an essential quality of fabric designed for use in paper- 
making. Following the heat-setting process, the “dummy seam”’ is 
removed and the fabric is cut to the length specified by the 
purchaser. 

A narrow strip of fabric (usually 6 inches in width) is cut from the 
heat-set piece at one end so that the heat-set weft strands from this 
strip can be re-inserted abroad in a seaming operation. Approxi- 
mately 6 inches of each end of the fabric sheet are then “fringed,” 
which is a process whereby the weft strands are manually removed 
to prepare the fabric for the foreign processing operation. 

The fabric sheet is packaged by rolling it onto poles and wrapping 
the poles with paper. The poles are then bound together with tape 
to keep the fabric from unraveling. The strip of fabric is packaged 
separately and marked to indicate from which fabric sheet it was 
cut to ensure an identity of weave pattern in the finished product. 
In these conditions, the fabric sheet and strip components are ex- 
ported to Mexico. 

In Mexico, the warp strands in the frayed ends of the fabric sheet 
are joined to the weft strands of the narrow strip of fabric on a 
seaming machine by an operator who manually interlaces the 
fabric strands to form a continuous loop of fabric. This seaming op- 
eration is comprised of two steps—“plucking” and seaming—which 
are performed at the same time by an operator on a modified Jac- 
quard Head machine. (The machine is programmable to the particu- 
lar weave pattern of the fabric and serves to set and hold the posi- 
tion of the various fabric strands.) The ends of the fabric sheet and 
the fabric strip are positioned in the seaming machine so that the 
strip is located between the ends, and the machine is then set. The 
warp strands of the fabric strip are hand “plucked” (pulled and dis- 
carded) by the operator, which leaves the weft strands in place. The 
operator simultaneously interlaces the warp strands in the frayed 
ends of the fabric sheet with the weft strands from the fabric strip. 
During this operation, the various warp strands are machine 
trimmed at variable lengths to disperse the termination points of 
the strands within the seam, thus insuring the smoothest possible 
seam. The endless-forming fabric is then imported into the U.S. 

You assert that this seaming operation is closely analogous to the 
joining of fabric by sewing, except that it does not create a visible 
seam. You maintain that the seaming operation is distinctly differ- 
ent and separate from the original U.S. weaving operation, as the 
strands in the seaming operation are not kept taut, as is generally 
the case in a weaving operation. Also, the product to be imported 
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will be approximately 6 inches shorter than the component fabric 
sheet exported because the frayed ends are overlaid and variably 
trimmed. Further, you state that the machine used in the seaming 
operation is incapable of being used for weaving, as it is specifically 
designed to be used for this seaming operation and has no other use. 

Concerning the “plucking” operation, you maintain that this is a 
minor operation which cannot be performed prior to the assembly 
operation, as the length strands are needed to hold the width 
strands in place up to the moment of assembly. Further, you state 
that the labor cost and time involved in performing this aspect of 
the operation represents only 4.2% of the labor cost and time re- 
quired for the seaming operation as a whole. 


Issues: 

I. Whether the synthetic fabric sheets ar exported in condition 
ready for assembly without further fabrication, as required by 
clause (a) of HTSUS subheading 9802.00.80. 

II. Whether the “plucking” step constitutes an operation inciden- 
tal to the assembly process, as required by clause (c) of HTSUS sub- 
heading 9802.00.80. 


Law and Analysis: 


The HTSUS superseded and replaced the TSUS on January 1, 
1989. TSUS item 807.00 was carried over into the HTSUS without 
change as subheading 9802.00.80. This tariff provision provides a 
partial duty exemption for: 


[a]rticles assembled abroad in whole or in part of fabricated 
components, the product of the United States, which (a) were 
exported in condition ready for assembly without further 
fabrication, (b) have not lost their physical identity in such arti- 
cles by change in form, shape, or otherwise, and (c) have not 
been advanced in value or improved in condition abroad except 
by being assembled and except by operations incidental to the 
assembly process such as cleaning, lubricating, and painting. 


All three requirements of HTSUS subheading 9802.00.80 must be 
satisfied before a component may receive a duty allowance. An arti- 
cle entered under this tariff provision is subject to duty upon the 
full value of the imported assembled article, less the cost or value of 
such U.S. components, upon compliance with the documentary re- 
quirements of 19 CFR 10.24. 

The assembly operation performed abroad may consist. of any 
method used to join or fit together solid components, such as weld- 
ing, soldering, riveting, force fitting, gluing, laminating, sewing, or 
the use of fasteners. 19 CFR 10.16(a). 

Sewing and weaving are defined in Webster’s Third International 
Dictionary (1971) as follows: 

sewing—the action or method of one by hand or machine to 


sew, which unites, attaches, or fastens by stitches made with a 
flexible thread or filament. 
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weaving—a process of forming cloth usually on a loom by the 
interlacing of threads, yarns, or other strands. 


Weaving is also defined as the production of fabric by interlacing 
two sets of yarns so that they cross each other, normally at right 
angles, usually accomplished with a hand- or power-operated loom. 
The New Encyclopaedia Britannica (1975). While sewing has always 
been considered an acceptable means of assembly for purposes of 
HTSUS subheading 9802.00.80, we have consistently held that the 
weaving of fabrics from spun yarn constitutes a manufacturing pro- 
cess rather than an assembly operation. See, Headquarters Ruling 
Letter 553593 (May 16, 1985). 


I. The requirement that the U.S. component be ready for assembly as 
exported: 

The correct starting point for the application of HTSUS subhead- 
ing 9802.00.80 is the components as “exported,” in the condition in 
which they leave the U.S. See, E. Dillingham, Inc., v. United States, 
67 Cust. Ct. 226, C.D. 4278 (1971), modified, 60 CCPA 39, C.A.D. 
1078, 470 F.2d 629 (1972). Therefore, the first hurdle to clear in 
qualifying an article for HTSUS subheading 9802.00,80 treatment is 
to determine whether the U.S. components exported are finished 
components. In this regard, 19 CFR 10.14(a), provides, in part, that: 


[t]he components must be in condition ready for assembly with- 
out further fabrication at the time of their exportation from the 
United States to qualify for the exemption. (Emphasis 
supplied). 


As there is no one, all-embracing definition of what steps or 
processes constitute “further fabrication” within the meaning of 
this statutory provision, whether a particular foreign process consti- 
tutes a “further fabrication” depends upon the facts of the particu- 
lar case. See, Zwicker Knitting Mills v. United States, 82 Cust. Ct. 
34, C.D. 4786, 469 F. Supp. 727 (1969), aff'd, 67 CCPA 37, C.A.D. 
1240, 613 F.2d 295 (1980). For textile cases in general, the courts 
have observed that sewing and knitting operations constitute a fur- 
ther fabrication only if they create the basic article, and, in making 
this determination, the courts look not only at the condition of the 
exported component, but at the nature of the foreign operation in- 
volved. See, E. Dillingham, supra, and L’Eggs Products, Inc., v. 
United States, Slip Op. 89-5, 13 CIT ——, 704 F. Supp. 1127 (1989). 

The Dillingham case involved the applicability of TSUS item 
807.00 to imported papermakers’ felts composed of U.S. wool fiber 
needled into U.S. fabric. Although the court determined that the 
fabric component was exported in condition ready for assembly 
without further fabrication, it found that the massed fibers did not 
meet this statutory requirement. The court examined the nature of 
the foreign operation and found that the opening, oiling, and card- 
ing operations performed on the fiber before it met up with the 
fabric component constituted “further fabrication” of the fiber with- 
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in the meaning of clause (a) of TSUS item 807.00, for without the 
performance of these operations, the en masse fiber component was 
not ready for assembly. (Regarding the base fabric, the court stated 
that it had been woven on a loom in the U.S. to meet the customer’s 
needs, varying in its construction according to the kind of paper to 
be produced, the size of the paper machine, chemicals to be used 
and paper finish desired. Speaking about papermakers’ felts in gen- 
eral, the court stated that each felt is custom made with the charac- 
teristics of length, width, porosity, absorbency and weave pattern 
all varying according to the requirements of the customer). 

In the Zwicker case, glove shells were partially knitted in the U'S. 
on machines which could not close the fingertips. The open-fingered 
glove shells, pre-cut palms, and a separate piece of yarn were sent 
abroad where the knitting process was completed and the glove fin- 
gers were closed or “tipped.” Because the “tipping” operation in- 
volved an addition of material, which actually constructed a portion 
of the glove that did not exist before, and was necessary to complete 
the component, the court held that the exported knitted glove shells 
were only partially fabricated in the U.S., and that the foreign “tip- 
ping” operation constituted a “further fabrication” of the gloves. 

In the instant case, we are persuaded that the components are 
finished components when exported and, therefore, meet the re- 
quirements of clause (a) of HTSUS subheading 9802.00.80. We be- 
lieve that once the fabric is woven, heat-set and cut to length, it be- 
comes a completed component, since the polyester monofilaments 
comprising the basic fabric sheet are irreversibly formed into a giv- 
en mesh pattern, and the particular fabric sheet and strip possess 
custom-made characteristics to meet customer requirements. Fur- 
ther, unlike the fiber component in Dillingham, no operation is per- 
formed on the exported fabric components to complete them in 
preparation for the assembly operation, and unlike the glove shells 
in Zwicker, there is no continuation abroad of the original U.S. 
manufacturing process (a different machine is used that is incapa- 
ble of weaving fabric, accord, L’Eggs, supra, at pg. 1129). Moreover, 
the foreign operation does not involve the addition of material 
(rather the “plucking” step entails the removal of material), and no 
new portion of the exported fabric sheet is constructed. Lastly, the 
photographs submitted show that the seaming machine is not in the 
nature of a fabricating loom. Accordingly, we find that the fabric 
components are finished components as exported and meet the re- 
quirements of clause (a) of HTSUS subheading 9802.00.80. 

Finding the U.S. components to be in a finished condition as ex- 
ported, we further find that the seaming operation in this case is 
well within the common meaning of the term “assembly” and clear- 
ly distinguishable from a weaving operation. Although somewhat 
similar to a weaving operation in that yarns are interlaced, the 
seaming operation is considerably less than weaving, as cloth is not 
formed on a loom, but rather the frayed ends of already formed 
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fabric sheets are merely attached to each other on a seaming ma- 
chine incapable of fabricating a woven fabric. In this regard, the op- 
eration is analogous to the splicing together of ropes, which joins 
two completed lengths together. Accordingly, the seaming operation 
is deemed to constitute an acceptable method of joining the compo- 
nents together, within the meaning of 19 CFR 10.16(a). 


II. The requirement that the U.S. components be advanced or im- 
proved abroad only by the assembly process or operations inci- 
dental thereto: 


Operations incidental to the assembly process are not considered 
further fabrication operations, as they are of a minor nature and 
cannot always be provided for in advance of the assembiy operation, 
although they may precede, accompany or follow the actual assem- 
bly operation. 19 CFR 10.16(a). Examples of operations considered 
incidental to the assembly process are delineated at 19 CFR 
10.16(b). However, any significant process, operation, or treatment 
whose primary purpose is the fabrication, completion, physical or 
chemical improvement of a component precludes the application of 
the exemption under HTSUS subheading 9802.00.80. See, 19 CFR 
10.16(c). 

In United States v. Mast Industries, Inc., 515 F. Supp. 43, 1 CIT 
188 (1981), aff'd, 69 CCPA 47, 668 F.2d (1981), the court, in consid- 
ering the legislative history of the meaning of “incidental to the as- 
sembly process,” stated that: 


[t]he apparent legislative intent was to not preclude operations 
that provide an “independent utility” or that are not essential 
to the assembly process; rather, Congress intended a balancing 
of all relevant factors to ascertain whether an operation of a 
“minor nature” is incidental to the assembly process. 


The court then indicated that relevant factors included: 


(1) whether the relative cost of the operation and time re- 
quired by the operator were such that the operation may be 
considered minor; 

(2) whether the operation is necessary to the assembly 
process; 

(3) whether the operation is so related to the assembly that it 
is logically performed during assembly; and, 

(4) whether economic or other practical considerations dictate 
that the operation be performed concurrently with assembly. 


Applying these considerations to the “plucking” aspect of the 
seaming operation in this case, we find that it conforms to the Mast 
criteria, and, therefore, constitutes an acceptable operation “inci- 
dental to the assembly process” within the meaning of that phrase. 
First, the relative cost/time required to pluck the warp strands 
from the fabric strip is minor; constituting less than 5% of the to- 
tal cost/time involved in the entire assembly operation. Second, the 
removal of the warp strands from the fabric strip is necessary to the 








U.S. CUSTOMS SERVICE 23 


assembly process, for without their removal the weft strands from 
the fabric strip could not be reinserted into the frayed ends of the 
fabric sheet. Further, plucking is related to the assembly, as an 
identity of pattern weave must be maintained, and is logically per- 
formed abroad concurrently with the assembly because the w. 
strands of the fabric strip serve to keep the weft strands properly 
spaced until the moment of assembly. Accordingly, we find that, on 
balancing the relevant factors, the “plucking” step in this case con- 
stitutes an incidental operation. 


Holding: 

From the information and sample/photographs presented, we 
conclude that the U.S. components—the fabric sheet and strip—will 
be exported in a finished condition ready for assembly without fur- 
ther fabrication, will not lose their physical identify by assembly, 
and will not be advanced in value or improved in condition abroad 
except by assembly and operations incidental thereto. As the seam- 
ing operation constitutes an acceptable assembly operation, the 
Fourdrinier, endiess-forming fabric articles to be imported will be 
eligible for the partial duty exemption under HTSUS subheading 
9802.00.80 when imported into the U.S., upon compliance with the 
documentary requirements set forth in 19 CFR 10.24. 





(C.S.D. 90-39) 


Classification: GSP eligibility of black pepper grown in India or 
Indonesia. 


Date: December 12, 1989 
File: HQ 555398 
CLA-2 CO:R:CV:V 555398 
Category: Classification 
VINCENT Bowen, Esa. 
WILikir, Farr & GALLAGHER 
1155 21st Street NW 
Washington, DC 20036 


Re: GSP eligibility of black pepper grown in India or Indonesia. 


Dear Mr. Bowen: 

This is in response to your letters of May 19, 1989, November 1, 
1989, and December 8, 1989, on behalf of the McCormick Stange 
Flavor Division of McCormick & Company, Incorporated, in which 
you request a ruling that black pepper oleoresin produced in Singa- 
pore from black pepper grown in India or Indonesia is eligible for 
duty-free treatment under the Generalized System of Preferences 
(GSP) (19 U.S.C. 2461-2466). 
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Facts: 


The importer will purchase whole black pepper grown in India or 
Indonesia, and ship it to Singapore for processing into oleoresin. 
The black pepper grown in India will be kept separate throughout 
the processing operation from that grown in Indonesia. The process- 
ing involves cleaning and grinding the pepper, and mixing it with a 
solvent, such as ethylene dichloride, to extract the essential oil and 
color of the spice. The solvent is then withdrawn, leaving the black 
pepper oleoresin. The importer will ship the oleoresin produced 
from Indian-grown pepper to India, and the oleoresin extracted 
from Indonesian-grown pepper to Indonesia. Both shipments will 
then be shipped to the U.S. You state that the sole purpose of the 
shipments to India and Indonesia prior to the U.S. is to comply with 
the “imported directly” requirement of the GSP, and that the oleo- 
resin will not undergo any processing or otherwise enter the com- 
merce of those countries. You further state that the oleoresin will 
not be removed from the ships once laden in Singapore until the 
vessel reaches the U.S. 


Issue: 


Whether an article is “imported directly” for purposes of the GSP 
if shipped from a non-BDC to the U.S. through the territory of a 
BDC. 


Law and Analysis: 
Title 19, United States Code, section 2463(b) provides: 


“(b) The duty-free treatment provided [to articles from benefi- 
ciary developing countries (BDC)] with respect to any eligible 
article shall apply only— 

(1) to an article which is eae directly a a [BDC] into 
the customs territory of the United States; and 

(2) If the sum of (A) the cost or value of the materials pro- 
duced in the [BDC] or any 2 or more countries which are mem- 
bers of the same association of countries which is treated as one 
country under section 2462(aX3) of this title, plus (B) the direct 
costs of processing operations performed in such [BDC] or such 
member countries is not less than 35 percent of the appraised 
value of such articles at the time of its entry into the customs 
territory of the United States.” 


Although there is little discussion in the GSP legislative history 
of the meaning of the “imported directly” requirement, it does ap- 
pear that it and the 35 percent value-content requirement were con- 
ceived as separate and distinct country of origin requirements, al- 
though with an overlapping purpose: 

“Once an article is designated eligible for generalized tariff 
preferences, imports of the article must meet specific rules of 
0 requirements * * * in order to actually receive preferen- 
tial treatment. 1. The articles must be “imported directly” from 
a [BDC] into the customers [sic] territory of the United States. 
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2. The value added in the [B * * * must equal or exceed a 

minimum percentage not less 35 percent [.] These rules 

are designed to ensure that the benefits of generalized tariff 

Hearings actually accrue to [BDC’s]. The Act of 1973: 

on H.R. 10710 Before the Senate Committee on Fi- 

3rd Cong., 2nd Sess. 326 (1974) (statement of William D. 
Eberle, US. Special Representative for Trade Negotiations). 


That the importer must meet both the 35 percent value-content re- 
quirement and the “imported directly” requirement is also evident 
from the structure of the statute, in which the two requirements 
are set out in separate subparagraphs. 

Merchandise which is shipped directly from a BDC to the US. 
without passing through the territory of any other country will, of 
course, clearly be “imported directly” to the U.S. from the BDC. See 
19 CFR 10.17(a). Recognizing the exigencies of trade and transpor- 
tation, however, Customs has by regulation defined the term “im- 
ported directly” to also include: 


(1) A shipment from a BDC to the US. through the territory 
of any other country, if the merchandise in the shipment does 
not enter into the commerce of — other country while en 
route to the U.S., and the invoice, bills of lading, and other 
shipping documents show the U.S. as the final destination. 19 
CFR 10.175&(b). This provision allows, for example, overland 
transshipment in bond from landlocked BDC’s through ~~ 
boring countries to the U.S. See HQ 017696, dated May 


(2) A shipment from a BDC to the U.S. through a ye trade 
zone in a second BDC, even though the invoice and shi pping 
documents do not show the U.S. as the final destination, 
even if the merchandise is purchased’and resold within the free 
trade zone, other than at retell: for export, provided the mer- 
chandise does not enter into the commerce of the country main- 
taining the free trade zone, and the articles undergo no opera- 
tions other than (i) sorting, grading, or testing, (ii) packing, un- 
packing, c es of pes decanting or repacking into other 
containers, (iii ‘affixing marks, labels, or other like distinguish- 
ing signs on articles or their packing, if incidental to the forego- 
ing operations, and (iv) operations necessary to ensure the pres- 
ervation of merchandise in its condition as introduced into the 
free trade zone. 19 CFR 10.175(c). This provision allows BDC’s 
to transship merchandise through countries with developed en- 
trepot trade, and thus use to its advantage developed commer- 
ci ney institutions and facilities that may not be available 
in the , 

(3) A shipment from a BDC to the U.S. through the territory 
of any other country, if such shipment remains under the con- 
trol of the customs authority of the intermediate country, does 
not enter into the commerce of the immediate country except 
for the purpose of sale other than at retail, and the district 
rector is satisfied that the importation results from the original 
commercial transaction between the importer and the p 
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and the latter’s sales agent; and the merchandise is not subject 
to operations other than loading and unloading, and other ac- 
tivities meneesnry 3 preserve the articles in good condition. 19 
CFR 10.175(d). This provision was added in order to encompass 
within the meaning of “imported directly” the traditional mar- 
keting procedure established for Cameroon wrapper tobacco. 
See T.D. 83-144 (1983). 


You claim that the black pepper oleoresin is “imported directly” 
from a BDC within the meaning of 19 CFR 10.175(a), because it is 
shipped directly to the U.S. from India and Indonesia, both of which 
are BDC’s, after being returned from processing in Singapore, a 
non-BDC. In our view, however, the black pepper oleoresin is not 
“imported directly” to the U.S. from India or Indonesia, but from 
Singapore. Neither the Customs Regulations nor any previous rul- 
ing define what it means to import directly from a BDC. The word 
“from,” in its ordinary sense, indicates a starting point, a point or 
place of where an actual physical movement has its beginning, or 
the place of origin. See Websters Third International Dictionary Un- 
abridged), 913 (1971). Clearly, the origin or starting point of the 
shipment here is Singapore, where the black pepper oleoresin is 
produced, placed upon a vessel, and destined for the U.S. The mer- 
chandise does not leave the vessel in India or Indonesia and has no 
connection with those countries, other than by being aboard a ves- 
sel that transits their ports. Under these facts, the shipment will be 
considered to have been “imported directly” from Singapore, not In- 
dia or Indonesia. 

We believe that this result is consistent with the statute and Cus- 
toms Regulations. To accept your claim would render the statutory 
direct shipment requirement meaningless, for it would allow mer- 
chandise to be “imported directly from the last foreign port at 
which the transporting vessel stops before reaching the U.S. You 
state that your claim is premised on the fact that Congress and the 
administration intended black pepper products meeting the 35 per- 
cent requirement to receive the benefits of the GSP program. As set 
forth above, however, the “imported directly” requirement is a 
country of origin requirement separate and distinct from the 35 
percent value added requirement, and we find no evidence in the 
legislative history that Congress intended that an article receive du- 
ty-free treatment if it satisfied one requirement but not the other. 

Customs Regulations clearly contemplate that if an article is 
merely transshipped through a country, it is not “imported directly 
from” that country, but from the country from which the shipment 
originates. For example, if the black pepper oleoresin was processed 
and put aboard a vessel in India or Indonesia, and transshipped 
through the port of Singapore to the U.S., then the black pepper 
oleoresin would be considered to have been “imported directly” 
from the BDC’s India and Indonesia. See 19 CFR 10.175(b). To find 
that the merchandise is “imported directly” from the country 
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through which the merchandise is merely transshipped would be, at 
best, inconsistent with the Customs Regulations defining the term. 

Although not expressly stated in the GSP legislative background 
materials as its purpose, the direct shipment requirement may act 
to reduce the possibility that materials or articles of non-GSP coun- 
tries will be commingled or mixed with GSP eligible articles. You 
state that this policy will not be compromised because the importer 
will be able to prove that the entered merchandise complies with 
the applicable country of origin criteria, and was not commingled 
with any ineligible merchandise at any time. Congress did not, how- 
ever, provide that the direct shipment requirement may be waived 
if the importer can prove that the merchandise was not commingled 
with ineligible articles en route to the U.S. Assuming the policy is 
as you suggest, Congress provided that the only sufficient proof that 
the eligible merchandise is not commingled with ineligible mer- 
chandise while en route to the US. is proof of direct shipment from 
the BDC. 

You note that we have twice previously addressed this issue, and 
reached a different result. First, in C.S.D. 79-315, dated November 
6, 1978 (HQ 055618), we ruled that Yugoslavian-produced glassware 
which had been imported into Canada for processing, but then re- 
turned to Yugoslavia for credit when the Canadian processor ceased 
operations, may receive duty-free treatment under the GSP if 
shipped (again) directly to the U.S. We noted that the glassware 
was not substantially transformed in Canada, but that it had en- 
tered into the commerce of that country. Second, in Customs re- 
sponse to comments on proposed regulations implementing the Car- 
ibbean Basin Initiative (19 U.S.C. 2701-2706), we stated: 


“Under the CBI statute the Virgin Islands is not treated as a 
beneficiary country for the pu of the direct importation re- 
peremens. Consequently, the Virgin Islands will be prevented 
rom engaging in tail-end processing operations unless the arti- 
cle is returned to a beneficiary ‘Cua oo to final exporta- 
tion to the U.S.” T.D. 84-237, 18 Cust.Bull. 761, 769 (1984). 


You claim that this statement, and the ruling, allow the importer 
here to return the article to India and Indonesia prior to shipment 
to the U.S. to claim GSP benefits. 

We do not find C.S.D. 79-315, or the comments made in T.D. 
84-237, to be controlling here. First, it is unclear that our state- 
ment in T.D. 84-237 would allow a shipment which merely transits 
the port of a BDC, as here, to be considered a return to the BDC. 
The shipment at issue in C.S.D. 79-315 appears to have been actual- 
ly imported and entered into the commerce of the BDC upon return 
from Canada. In any event, both the ruling and our comments on 
the CBI regulations contemplate return of the same article that is 
the product of the BDC. In both cases, the article is not substantial- 
ly transformed after the original export from the BDC. Here the ar- 
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ticle exported from India or indonesia, namely, black pepper, is not 
returned to those countries. Rather, the article that is shipped to In- 
dia and Indonesia from Singapore is black pepper oleoresin, a new 
and different article of commerce. See HQ 047092, dated February 
1, 1977 (an oleoresin made in Singapore from black pepper berries 
shipped from the Malagasy Republic and Indonesia is a product of 
Singapore for purposes of the GSP). We find, therefore, that the ar- 
ticle originally exported from India or Indonesia is not returned to 
those countries within the meaning of C.S.D. 79-315 or T.D. 84-237. 


Conclusion: 


Black pepper oleoresin produced in Singapore from black pepper 
purchased in India or Indonesia, and shipped from Singapore 
through the territory of India or Indonesia, is not “imported direct- 
ly” to the U.S. from a BDC. Therefore, the black pepper oleoresin 
will not be eligible for duty-free treatment under the GSP. 


(C.S.D. 90-40) 


Copyright: Computers detained by Customs on suspicion of copy- 
right infringement pursuant to 19 CFR 133.43(cX1) found to in- 
fringe IBM’s copyright for BIOS Personal Computer AT (version 
1.0) and subject to seizure and forfeiture pursuant to 17 U.S.C. 
603(c). 

Date: January 10, 1990 
File: HQ 732291 

CPR-3 CO:R:C:V 732291 SO 
Category: Copyright 

District Director or Customs 

511 N.W. Broadway 

Room 198 

Portland, Oregon 97209 


Re: Copyright Infringement—BIOS Personal Computer AT (VER- 
SION 1.0)—Program Listing—Issuance No. 85-73 Effective May 23, 
1985—IBM Corp. Registration No. TX 1-422-557, published August 
14, 1984. 


Dear Sir: 

Your letter of March 31, 1989, requested a Headquarters decision 
pursuant to section 133.43(cX1), Customs Regulations (19 CFR 
133.43(cX1)), concerning infringement of the above referenced copy- 
right recordation. We regret the delay in responding. 
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Facts: 


A shipment of 6 personal computers manufactured in Korea, ar- 
rived at Los Angeles consigned to Leading Technologies. A Notice of 
Redelivery was issued by Customs because the imported articles 
were suspected of infringing the above referenced copyright regis- 
tration (No. TX 1-422-557) for the IBM Personal Computer AT 
(VERSION 1.0) Basic Input Output System (AT BIOS). IBM posted 
the required surety bond and submitted a legal brief in support of 
their demand that the imported computers be excluded from entry 
into the U.S. The importer denied infringement and submitted a 
copy of a licensing agreement between Phoenix Technologies Ltd. 
and Samsung Electronics Co., a Korean Corporation upon which 
their claim of non-infringement is based. The agreement shows that 
Phoenix licensed Samsung to manufacture an IBM AT COMPATI- 
BLE ROM BIOS. The file was sent to Headquarters for decision. 


Issue: 


Would the personal computers imported by Leading Technologies 
infringe the copyright of IBM Corp. for the AT BIOS? 


Law and Analysis: 


The basic test for determining whether there has been an in- 
fringement of copyright is whether substantial similarity exists be- 
tween two works. The appropriate test for determining whether 
substantial similarity is present is whether an average lay observer 
would recognize the alleged copy as having been appropriated from 
the copyrighted work, Ideal Toy Corp. v. Fab-Lu Ltd., 360 F.2d 1022 
(1966). The substantial similarity test was developed in order to bar 
a potential infringer from producing a supposedly new and different 
work by deliberately making trivial or insignificant variations in 
specific features of the copyrighted work. 

Two steps are involved in the test for infringement. There must 
be access to the copyrighted work and substantial similarity not on- 
ly of the general ideas but the expression of those ideas as well. The 
Customs Laboratory found that the pair of 27256-25 EPROMS from 
the imported articles contain computer code 35.8 percent identical 
to the IBM AT BIOS, copyright registration TX 1-422-557, US. 
Customs issuance No. 85-73. 

In accordance with 19 CFR 133.43(b), IBM has obtained a sample 
computer from Customs which contained a BIOS ROM (read-only 
memory silicon chip) having the NCR BIOS stored therein. The 
NCR BIOS provides most of the same functions as the IBM AT 
BIOS. IBM submitted an analysis from Mark P. Kahler, Attorney, 
IBM Intellectual Property Law Department located in Boca Raton, 
Florida. The Department has responsibility for all intellectual prop- 
erty law matters relating to IBM products, including the IBM Per- 
sonal Computer family of products. Mr. Kahler has a degree in 
Electrical and Computer Engineering and has studied assembly lan- 
guage programming formally. He feels that there is such an over- 
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whelming similarity between many of the routines or modules of 
the NCR BIOS and the IBM code, that it can only be concluded that 
the NCR BIOS was not created independently, but rather, major 
portions of the IBM code were copied. 

The IBM AT BIOS was designed and written between August, 
1982 and January, 1984. An IBM programmer/manager, John Paul, 
managed a team of programmers who adopted the original IBM XT 
BIOS for use with the IBM Personal Computer AT. The IBM AT 
BIOS took at least two and a half man-years to write and an addi- 
tional two man-years to test. IBM’s AT BIOS can logically be bro- 
ken down into three general groups of routines or modules: the 
“power-on self-test” routine; specific device-handling routines; and 
system service routines. Because the constituent modules of the 
IBM AT BIOS need not be in any given order, they may be placed 
in wholly arbitrary location in memory. A vector table will keep 
track of the actual addresses in memory. Therefore, one can effec- 
tively copy IBM’s AT BIOS without copying the actual addresses or 
order of the modules. 

A side by side comparison was made of the IBM object code (with 
address) and the NCR object code (with address), along with the 
“disassembled source code” obtained for each. Although the NCR 
BIOS duplicates the organization of the IBM AT BIOS, some sec- 
tions of the compared modules were rearranged in the NCR BIOS. 
Due to its large size, the Fixed Disk Module of the IBM AT BIOS is 
regarded as being a major module of the IBM AT BIOS. A review of 
the side-by-side comparison confirms that at least 585 of the 760 in- 
structions or 70% were copied in the NCR BIOS. At least 456 of the 
instructions or 60% were reproduced without any change whatsoev- 
er in the NCR BIOS. In addition, the NCR BIOS copies a large num- 
ber of instruction sequences with only minor cosmetic changes. In 
other cases, the NCR BIOS disguises its copying by using instruc- 
tions that, although they appear different, are functionally identi- 
cal to the corresponding IBM instructions. Information on other 
modules follows: 


Number of Percent copied Percent equivalent 
Ba moda oom i “oo 
Timer interrupt 29 29 0 
Print screen ? 60 17 
Real time clock ? 28 53 
Test 4 diagnostic 390 39 13 


In addition, an error in the Timer Interrupt Module, which was 
corrected by IBM, was copied in the NCR BIOS Timer Interrupt 
Module. Because of the overwhelming similarity between the rou- 
tines of the NCR BIOS and the IBM AT BIOS, the IBM attorney 
can only conclude that the NCR BIOS was not created independent- 
ly, but rather major portions of the IBM AT BIOS were copied. 
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The date of first publication shown on the IBM copyright registra- 
tion for the IBM Personal Computer AT BIOS is August 14, 1984. It 
is evident that the party that manufactured the imported computer 
in Korea had ample opportunity to analyze the copyrighted work. 
Even without direct evidence of access to the copyrighted work, the 
substantial similarity between the works is so striking as to pre- 
clude the possibility that the works were arrived at independently. 
The differences noted appear to us to constitute a deliberate at- 
tempt to make minor variations in the imported item while preserv- 
ing the same functions of the IBM copyright protected program. 

The importer has denied infringement, relying on the agreement 
between Phoenix and Samsung referred to above to establish non- 
infringement. The fact that Phoenix licensed Samsung to manufac- 
ture an IBM compatible computer has no bearing on the duty of the 
Customs Service to determine whether or not an article is an in- 
fringing importation. Phoenix cannot give a valid license to Sam- 
sung to manufacture articles which infringe an IBM copyright re- 
gistration. Only IBM can grant such a license. 

Section 602(b) of the Copyright Law (17 U.S.C. 602(b)) provides 
that, “In a case where the making of the copies or phonorecords 
would have constituted an infringement of copyright if this title 
had been applicable, their importation is prohibited.” Section 603(c) 
of the Copyright Law (17 U.S.C. 603(c)) provides that, “Articles im- 
ported in violation of the importation prohibitions of this title are 
subject to seizure and forfeiture in the same manner as property 
imported in violation of the Customs revenue laws. Forfeited arti- 
cles shall be destroyed as directed by the Secretary of the Treasury 
or the court, as the case may be; however, the articles may be re- 
turned to the country of export whenever it is shown to the satisfac- 
tion of the Secretary of the Treasury that the importer has no res- 
sonable grounds for believing that his or her acts constituted a vio- 
lation of law.” 

Holding: 

We are of the opinion that the NCR BIOS ROM’s infringe the 
rights of the copyright owner, and they are subject to seizure and 
forfeiture (17 U.S.C. 603); the motherboards and the other associat- 
ed hardware are considered to be transporting computer merchan- 
dise and are subject to seizure and forfeiture under 19 U.S.C. 
1595a(a). However, the district director may allow the return of the 
imported articles to the country of export whenever he is satisfied 
that the importer had no reasonable grounds for believing that his 
actions (in importing the infringing articles) constituted a violation 
of law (19 CFR 133.47). The bond of the copyright owner shall be re- 
turned. Copies of this decision may be furnished to all interested 
parties. 
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Marking: The country of origin marking of a grand piano. 
Date: January 18, 1990 


File: HQ 732874 
MAR-2-05 CO:R:C:V 732874 NL 
Category: Marking 
District DirEcTOR 
U.S. Customs SERVICE 
55 Erieview Plaza 


Cleveland, Ohio 44114 


Re: Application for further review of Protest Number 
4196-9-000039. 


Dear Sir: 

This is in reference to the above-noted protest and application for 
further review filed on behalf of Daewoo Corporation, the importer, 
against the decision of the district director to issue redelivery no- 
tices for failure to properly mark upright and grand pianos with 
their country of origin as required by 19 U.S.C. 1304. Customs sub- 
sequently seized the merchandise pursuant to 19 U.S.C. 1595a(c) as 
the marking of country of origin was falsely certified. Upon pay- 
ment of a compromised amount the seized pianos were subsequently 
released. 

Although by letter dated January 3, 1990, Daewoo withdrew its 
protest and application for further review, you indicate in your 
memorandum of October 16, 1989 that a decision on the issues 
raised is warranted for uniform application of the marking laws 
with respect to pianos. Therefore, we are treating your memoran- 
dum forwarding the application for further review as a request for 
internal advice. 

In your preliminary review you determined that the upright pi- 
anos were properly marked. Accordingly, this decision concerns on- 
ly the ordered redelivery of the grand pianos for improper country 
of origin marking. 

Facts: 

In May and June, 1989, the importer, through its customs broker, 
made three entries of upright and grand pianos manufactured by it 
in Korea and sold under the “Sojin” brand name. For each entry 
Customs issued a Form 4647, Notice of Redelivery-Marking, advis- 
ing that the country of origin marking of the pianos was not con- 
spicuous as required by section 304 of the Tariff Act, as amended, 
(19 U.S.C. 1304). 

The upright pianos were marked with their country of origin by 
means of stamped or stencilled black lettering approximately on- 
half inch in height, reading “MADE IN KOREA” which was located 
on the upper right quadrant of the back of the piano. The lettering 


U.S. CUSTOMS SERVICE 33 


was stencilled in indelible ink or paint and coated with a clear var- 
nish or shellac to assure its permanency. 

The grand pianos were marked by means of the same method in 
lettering of the same size, with the lettering located on the under- 
side of the piano on the cross beam. Additionally, on some of the 
grand pianos, described by the importer as “top of the line”, there 
was additional marking on the inside of the pianos. Inside the case 
on the plate—the metal frame which holds the strings—was a 
plastic plaque approximately twelve inches by three inches raised 
prominently from the surface of the plate. Within the plaque in 
raised letters approximately one and one-half inches high were the 
words “BY L.S. DESIGN/WEST GERMANY”. According to one 
photograph submitted as part of the record, a paper sticker was also 
located under the lid of the piano approxiamtely one foot to the left 
of the plaque which stated, “MADE IN KOREA” in lettering ap- 
proximately one-half inch high. The importer maintains that this 
country of origin marking was located in close proximity to the 
name “West Germany”. The inspector’s report stated that the 
marking “MADE IN KOREA” “fails to be of comparable size”, and 
that the marking “WEST GERMANY” “presents an active mislead- 
ing capability”. The supplement to the importer’s protest suggests 
that the sticker is designed to fit within the plaque, next to the 
words “West Germany”. 

The importer’s protest was received by Customs on September 7, 
1989. On September 27 the importer was advised that upon review 
and re-examination of the pianos Customs had determined that the 
marking of the upright pianos was acceptable. The importer’s pro- 
test as to the remaining grand pianos after preliminary review was 
recommended for denial by the district director on October 16. The 
district director viewed the marking of the grand pianos on their 
underside cross beam as not conspicuous as required by 19 U.S.C. 
1304, since an ultimate purchaser “would be required to lie on the 
floor and crawl underneath the piano in order to view the mark- 
ing.” The Deputy Assistant Regional Commissioner (Commercial 
Operations), by memorandum of November 1, 1989, concurred in 
this recommendation. 

We understand that as part of the settlement of the seizure and 
as a condition of release, the district director has approved the re- 
marking of the premium grand pianos such that the small “MADE 
IN KOREA” sticker is placed within the boundaries of the plaque 
which reads, “WEST GERMANY”. 


Issues: 
Is marking the piano’s country of origin on the cross beam be- 
neath the piano conspicuous within the meaning of 19 U.S.C. 1304? 
Does marking the country of origin inside the piano by means of 
a paper sticker next to the raised lettering of the words “WEST 
GERMANY?” satisfy the requirements of 19 CFR 134.46? 
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Law and Analysis: 

Section 304 of the Tariff Act of 1930, as amended (19 U.S.C. 1304), 
provides that, unless excepted, every article of foreign origin im- 
ported into the U.S. shall be marked in a conspicuous place as legi- 
bly, indelibly, and permanently as the nature of the article (or 
container) will permit, in such a manner as to indicate to the ulti- 
mate purchaser in the U.S. the English name of the country of ori- 
gin of the article. 

Part 134, Customs Regulations (19 CFR Part 134), implements the 
country of origin marking requirements and exceptions of 19 U.S.C. 
1304. Sections 134.11 and 134.44, relied upon by the district direc- 
tor, elaborate upon the statutory requirements of conspicuousieéss, 
permanency, legibility and indelibility. We also note that section 
134.41(b) requires that the country of origin marking be such that 
the ultimate purchaser is able to find the country of origin marking 
easily and read it without strain. 

Section 134.46, Customs Regulations, provides, among other 
things, that in any case in which the name of any foreign country 
or locality other than the country of origin appears on the article, 
the name of the country of origin must appear, legibly and perma- 
nently, in close proximity to the foreign name, in at least a compa- 
rable size, preceded by “Made in,” “Product of,” or other words of 
similar meaning. 

As to the marking of the country of origin of the grand piano on 
the underside of the instrument on its cross beam, the importer is 
correct that Customs has not issued any decisions determining 
whether marking the underside of a piano is conspicuous within the 
meaning of 19 U.S.C. 1304. He argues that Custom’s proposed dispo- 
sition of his protest is inconsistent with prior decisions on large fur- 
niture which he claims are analagous articles for country of origin 
marking purposes. In particular, the importer directs our attention 
to ruling 707766 (July 29, 1977), in which we followed our prior rul- 
ings that large pieces of furniture usually had been required to be 
marked in large letters on the rear, or on the underside in the case 
of chairs or tables. See, also, T.D. 45121 (1931) (large pieces of furni- 
ture should be marked on the back or underside). 

The importer also points out correctly that under the holding of 
Charles A. Redden v. United States, T.D. 44964 (Cust. Ct. June 11, 
1931), the country of origin of an article need not be marked in the 
most conspicuous place, “but merely in any conspicuous place 
which shall not be covered or obscured by subsequent attachments 
or arrangements.” Finally, the importer directs us to a ruling indi- 
cating that Customs has recognized that purchasers of consumer 
electronic products expect to find country of origin marking on the 
back or underside of the article. See, ruling 707280 (March 16, 
1977). From this citation we take it that the importer would have us 
find that what is a conspicuous location depends upon where, on a 
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particular kind of article, an ultimate purchaser expects to find 
country of origin marking. The importer’s point is well-taken. 

In determining whether the marking by printing on the cross 
beam under the piano is conspicuous, we are guided by a number of 
the principles identified by the importer. We do not require country 
of origin marking which would detract from the appearance of the 
article. We require only that the location of country of origin mark- 
ing be conspicuous, and not that it be in the most conspicuous loca- 
tion. We take into account where the ultimate purchaser of a grand 
piano expects to find country of origin marking. As previously recit- 
ed, we are also guided by the requirement that the marking be easi- 
ly found and read without strain; that the method of marking is ap- 
propriate to the nature of the article; and that the marking will be 
sufficiently permanent to insure that the marking will remain on 
the article until it reaches the ultimate purchaser unless deliberate- 
ly removed. 

To the extent a piano is regarded as a piece of furniture, it makes 
no sense to require that its aesthetic aspects be obscured by country 
of origin marking. In this regard permitting country of origin mark- 
ing on the underside or back of tables, chairs, sofas and the like ac- 
knowledges that purchasers of such articles do not expect to find 
country of origin marking on finished furniture surfaces, and would 
be accustomed to looking for country of origin marking on the back 
or bottom of the article. The expectations of ultimate purchasers 
with respect to pianos are different. We note from the submitted 
sales materials that on several of the importer’s models the name of 
the manufacturer appears to be painted directly onto the finished 
case below the keyboard on the part known as the keybed. Moreo- 
ver, by long tradition the name of the piano manufacturer is almost 
invariably painted so as to be visible when the lid on the keyboard, 
known as the fallboard, is raised. There is also a long tradition in 
the piano industry of placing names and other information inside 
the case, or “belly” of the piano. In our view the rulings on furni- 
ture do not provide a basis for permitting country of origin marking 
only on the underside of grand pianos, since ultimate purchasers ex- 
pect to find considerable information written on the finished sur- 
faces and inside the case. 

These latter two locations are, in our view, the more traditional 
locations for model and brand information, and both are conspicu- 
ous for country of origin marking purposes. Usually the name of the 
maker is given under the keyboard lid, or fallboard, while serial 
and model numbers and patent information are usually molded or 
die cast immediately inside the case into the plate. In an upright pi- 
ano it is difficult for a purchaser to obtain a clear view of this loca- 
tion, even with the top open. In a grand piano, however, this loca- 
tion is often given prominence by spray painting with bronzing pow- 
der, and the maker often die sinks or molds an elaborate mark into 
the metal of the frame. The purchaser is invariably afforded the op- 
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portunity to raise the lid of the piano to look closely at the interior 
of a grand piano prior to purchase, observing the action of the key- 
board, the resonance of the strings, the quality of sound produced 
by the soundboard, and noting the overall craftsmanship displayed 
in the manufacture of the “guts” of the instrument. 

In light of the foregoing, it is our opinion that purchasers of 
grand pianos expect to find information as to manufacturer, brand 
name, model, serial number, and country of origin either on the 
raised keyboard cover (the fallboard) or inside the case on the metal 
plate. We do not believe that requiring the name of a piano’s coun- 
try of origin to be marked in those locations would in any way, un- 
like furniture, interfere with its aesthetic appeal. The importance of 
the plate location, in particular, is confirmed by the importer’s own 
manufacturing practice. On those “premium” instruments which 
were designed in West Germany, a fact which the importer presum- 
ably regards as a significant selling point, the plaque which reads 
“BY L.S. DESIGN/WEST GERMANY?” is located on the plate im- 
mediately inside the case. It is apparent that the importer chose 
this location to assure that this feature was easily found by pur- 
chasers in that location where they would be expecting to find in- 
formation of that sort. As previously noted, the importer also sells 
some models in which the name of the manufacturer is located be- 
neath the keyboard on the key bed. We find that these locations are 
conspicuous for purposes of country of origin marking. 

We agree with the district director that marking the name of the 
country of origin on the underside of a grand piano is not conspicu- 
ous. As he found, a purchaser would be required to crawl beneath 
the piano in order to find the marking, making the mark difficult to 
locate and read without strain. Moreover, as found above, there are 
two or perhaps three locations on a grand piano to which a prospec- 
tive purchaser would turn for manufacturing and country of origin 
information before looking beneath the piano. To be clear on this 
point, our finding is not merely that marking the name of the coun- 
try of origin beneath the piano is less conspicuous than the other lo- 
cations noted, but that in relation to them and to purchasers’ expec- 
tations it is not conspicuous at all. See, Redden, supra. 

The second country of origin marking issue in your request is 
whether with respect to the “top of the line” grand pianos the 
marking “MADE IN KOREA” was sufficiently proximate to the 
name “WEST GERMANY” and in comparably-sized lettering to sat- 
isfy the requirements of 19 CFR 134.46. The purpose of that section 
is to prevent the ultimate purchaser from being misled or possibly 
deceived as to the country of origin of an article when words or 
names on it or its container refer to a country which is not the actu- 
al country of origin. It appears from the record that at the time of 
importation these grand pianos were marked by means of a small 
sticker located either several feet to the left of the plaque bearing 
the words “WEST GERMANY” or within the bounds of the plaque. 
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The lettering of “MADE IN KOREA” was one-third or less of the 
size of the lettering of “WEST GERMANY”. This country of origin 
marking was plainly not in lettering of comparable size as required 
by 19 CFR 134.46. With regard to the location we find that the 
stickers appearing within the bounds of the plaque satisfy the close 
proximity requirement of 19 CFR 134.46, whereas the stickers ap- 
pearing several feet from the plaque do not. 

The importer urges that the lettering of “MADE IN KOREA” is 
as large as can be accommodated within the bounds of the plaque. 
For these entries the district director has determined that the re- 
quirements of 19 CFR 134.46 may be satisfied by the application of 
the small sticker within the boundaries of the plaque, and we shall 
not disturb that decision. However, in order to comply in the future 
with 19 CFR 134.46 the importer should be required to provide the 
name of the country of origin preceded by “Made in” or “Product 
of” in lettering of approximately the same size as the lettering of 
“WEST GERMANY”, either within the boundaries of the plaque or 
immediately adjacent to it in close proximity. 

Holding: 

(1) Marking a grand piano’s country of origin on the cross beam 
beneath the piano is not conspicuous within the meaning of 19 
U.S.C. 1304. 

(2) To satisfy the requirements of 19 CFR 134.46, future ship- 
ments of the premium model grand pianos designed in West Germa- 
ny should be marked with their Korean country of origin in close 
proximity and in lettering of comparable size to the name “West 
Germany” appearing on the plastic plaque on the metal frame in- 
side the pianos. 


TT - 


(C.S.D. 90-42) 


Marking: The country of origin marking of imported shrimp. 
Date: January 11, 1990 
File: HQ 733016 
MAR 2-05 CO:R:C:V:LR 
Category: Marking 
Lee WEDDIG 
EXECUTIVE VICE PRESIDENT 
NATIONAL FISHERIES INSTITUTE 
2000 M Street NW, Suite 580 
Washington, D.C. 20036 


Dear Mr. WEDDIG: 

This is in response to your letter dated December 21, 1989, re- 
garding HQ 731763, dated May 17, i989, the ruling requiring coun- 
try of origin marking on imported shrimp which is cooked in the 
US. The ruling went into effect on January 1, 1990. Your letter ad- 
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dresses three areas of concern: 1) master carton marking; 2) major 
supplier marking; and 3) the need for delay in the effective date. 


Master Carton Marking: 

According to your letter, the bulk of the production of cooked 
shrimp is distributed to the food service trade and such shrimp is 
distributed in master cartons ranging in size from 8 to 24 pounds. 
The normal practice is for food service distributors to sell and deliv- 
er full master cartons to their customers, i.e., restaurant operators. 
You indicate that it is your understanding that when in foreseeable 
circumstances, the processor can anticipate that the ultimate con- 
sumer, i.e, restaurant operator, will receive the product in the 
master carton, that the country of origin need only appear on the 
master carton. You ask us to confirm your understanding in 
writing. 

When the imported shrimp is sold to a restaurant operator for his 
own use, the restaurant operator is considered the ultimate pur- 
chaser of the imported shrimp. Therefore, marking the country of 
origin on the carton in which the restaurant operator receives the 
shrimp will satisfy the requirements of 19 U.S.C. 1304 and HQ 
731763. The question here is whether the processor who repacks the 
shrimp into master cartons which are marked with the country of 
origin can be assured that the shrimp will reach the restaurant op- 
erator in this manner. Since the processor does not distribute the 
shrimp directly to the restaurant operator, but through food service 
distributors, some assurances from the food service distributors re- 
garding the method of distribution are required. Before marking 
the master cartons alone, the processor should obtain a statement 
from all of its food service distributors that it is their usual practice 
to sell cooked shrimp in the master carton which it receives from 
the processor and, in the event it is not distributed in this manner, 
that the package in which it is sold will be marked with the country 
of origin. For our records, please submit the names and addresses of 
your members that sell cooked shrimp in master cartons to food ser- 
vices, indicating also the percentage of their total cooked shrimp 
business these sales encompass. 

Major Supplier Marking: 

You ask us to approve a “major supplier” marking rule for 
shrimp which is subject to the requirements of HQ 731763 which 
would allow companies to label products on a lot-by-lot basis, identi- 
fying on the package received by the ultimate purchaser those coun- 
tries accounting for 75 percent of the source of raw material in the 
specific lot. 

You indicate that the typical company which processes imported 
frozen shrimp by cooking obtains the shrimp from 5 to 12 sources. 
You indicate further that most production runs, or “lots” will be 
made from a single source country. At times, however, the major 
source must be supplemented with a minority quantity from one or 
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more additional sources to fill out the necessary quantity. This is 
due to the fact that shrimp is sold according to its size and a proces- 
sor may not have enough shrimp in that size from one source to 
meet his requirements and must supplement it with shrimp from 
one or more other sources. You advised us by telephone that when 
this occurs, the secondary source(s) generally accounts for a very 
small percentage of the total shrimp in the lot. 

You indicate that if required to identify those countries that ac- 
count for 100 percent of the source of the raw material, a processor 
will be forced to maintain an extraordinary number of labels with 
the various combinations of countries listed. However, if major sup- 
plier marking is permitted, the number of labels that will be re- 
quired will be manageable. The processor will have to maintain va- 
rious sets of bags, each set marked with one country of origin. 

Based on the facts presented, we are satisfied that approval of 
major supplier marking wi'l greatly facilitate compliance with the 
requirements of HQ 731763 without sacrificing much accuracy. 
Based on your statement that most often production runs will be 
made from a single source country, most of the time such marking 
will be entirely accurate; and based on your representation that sec- 
ondary sources are used primarily to fill in where necessary and 
will generally account for a small percentage of the total shrimp in 
a particular lot, such marking will be mostly accurate even when 
secondary sources are used. Major supplier marking will, however, 
greatly reduce the number of sets of packages that the processor 
will have to keep on hand. 

In view of these considerations, we find that “major supplier” 
marking as approved in T.D. 89-86 (regarding the marking of im- 
ported fruit juice concentrate), whereby a product is labeled on a 
lot-by-lot basis, identifying on the package received by the ultimate 
purchaser those countries accounting for 75 percent of the source of 
raw material in the specific lot, will satisfy the requirements of HQ 
731763. Refer to T.D. 89-86 for a more detailed discussion of major 
supplier marking. This type of marking will not be permitted when 
the shrimp is sold in master cartons to food service distributors. 
Since the master cartons can easily be stamped with each source 
country, major supplier marking is not warranted. 

Request for Delay of Effective Date: 

Despite the fact that Customs provided a six-month period be- 
tween the ruling and its effective date in order to ease logistics of 
compliance to the ruling, you state that several unusual circum- 
stances warrant an additional delay: large inventories of labels and 
equipment delays. 

You indicate that most processors maintain at least 12 different 
labels and/or packaging forms and that in order to minimize pack- 
ing costs, labels, bags and preprinted film used to produce bags are 
purchased in quantities adequate for six months to a year or more 
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of production. Although six months would normally be adequate to 
utilize packaging stock for large volume lines, the bulk of private 
label business is relatively small volume, so packaging material in- 
ventory often will last for eight months to a year. You state that re- 
ports from processors show existence of preprinted labels or packag- 
ing worth hundreds of thousands of dollars per company. Your sur- 
vey of seven major shrimp processors shows outstanding packaging 
inventory totaling more than $1,000,000. Whereas some firms will 
utilize their stocks in a matter of two or three months, in some 
cases, the inventory will last eight months. (According to your sub- 
mission, one firm will have packaging material left over because of 
major renovations in the plant which has shut down processing for 
several months). Although in some instances, existing packaging 
can be corrected with stickers, you state that this is excessively la- 
bor intensive. You also note that stickers often do not adhere weil 
to filled bags stored in freezers. Printers have indicated that over- 
printing of roll stock is not possible. 

Finally, you indicate that a major processor has ordered equip- 
ment capable of printing on film stock used in high speed bag form- 
ing equipment. This enables changing the country of origin designa- 
tion for each run. However, the equipment will not be available for 
two months. 

After careful consideration of the arguments presented, we have 
decided that an additional delay of the effective date is warranted 
with respect to the marking of the small packages. In view of the 
large inventories which are outstanding, we are delaying the effec- 
tive date until March 1, 1990. Imported shrimp entered, or with- 
drawn from warehouse for consumption, on or after March 1, 1990, 
if packaged in other than master cartons, will be subject to the re- 
quirements of HQ 731763. This should enable processors to utilize 
most, if not all, of their inventory. However, during this interim pe- 
riod, Customs will not permit the bags to be marked “Product of 
U.S.”. Any bags which are marked in this manner will have to be 
discarded or the offending marking obliterated by stickers or by 
some other manner. There will be no delay of the January 1, 1990 
effective date with regard to shrimp which is sold to the ultimate 
purchaser in master cartons. 

In summary, we find that 1) the marking of the master cartons is 
acceptable with respect to shrimp which is sold to restaurant opera- 
tors when certain conditions specified above are satisfied; 2) “major 
supplier” marking as defined in T.D. 89-86 may be utilized in mark- 
ing individual bags of cooked shrimp but not in marking master 
cartons of cooked shrimp; and, 3) the effective date of HQ 731763 is 
delayed until March 1, 1990 with respect to the marking of individ- 
ual bags of shrimp; there will be no delay in the effective date with 
regard to the marking of the master cartons. 

A copy of this letter is being furnished to the Department of Com- 
merce, National Marine Fisheries Service. 


U.S. Customs Service 
Proposed Rulemaking 


19 CFR Part 177 


PROPOSED INTERPRETATIVE RULE RELATING TO THE 
CLASSIFICATION OF GARMENTS COMPOSED IN PART OF 
LININGS OR INTERLININGS OF SPECIALIZED FABRICS OR 
NONWOVEN INSULATING LAYERS 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Proposed interpretive rule; solicitation of comments. 


SUMMARY: Customs has, in various rulings, determined that gar- 
ments composed in part of linings or interlinings of specialized 
fabrics,or plastic membranes laminated to fabrics, or with heavy 
nonwoven insulating layers, were classifiable in Headings 6113 or 
6210, Harmonized Tariff Schedule of the United States (HTSUS). 
The linings made of specialized fabrics and similar linings provide a 
barrier against wind and outside moisture while allowing the tran- 
spiration of water vapor away from the body. Heavy nonwoven in- 
sulating layers provide a significant added degree of warmth over 
that imparted by lighter normal weight insulating layers. Those 
rulings were based on Customs interpretation of the wording of the 
above Headings, which provide for garments “made up” of specified 
fabrics. Under that interpretation a garment was considered “made 
up” of any fabric which imparted a significant characteristic to the 
garment. We now believe that the term “made up” in Headings 
6113 and 6210, HTSUS, only refers to that portion of a garment, 
e.g., the outer shell, which is considered in determining the ulti- 
mate legal classification of that garment. Customs is seeking com- 
ments regarding the proposed change in position. 

DATE: Comments must be received on or before May 21, 1990. 


ADDRESS: Comments (preferably in triplicate may be submitted to 
and inspected at the Regulations and Disclosure Law Branch, US. 
Customs Service, 1301 Constitution Ave., NW., Room 2119, Wash- 
ington, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: Phil Robins, Com- 
mercial Rulings Division, U.S. Customs Service, (202) 566-8181. 
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SUPPLEMENTARY INFORMATION: 


BACKGROUND 


Heading 5603, Harmonized Tariff Schedule of the United States 
(HTSUS), provides for “Nonwovens, whether or not impregnated, 
coated, covered or laminated.” Heading 5903, HTSUS, provides for 
“textile fabrics impregnated, coated, covered or laminated with 
plastics, other than (certain tire cord fabrics).”” Customs has deter- 
mined that garments composed in part of linings or interlinings of 
specialized fabrics, or plastic membranes laminated to fabrics, or 
with heavy nonwoven insulating layers normally coming under 
those headings are legally classifiable under Heading 6113 and 
6210, HTSUS. This conclusion, is based on Customs interpretation 
of the wording in Headings 6113 and 6210, HTSUS, which provides 
for garments which are, among other things, “made up” of fabrics 
of Headings 5603 or 5903, HTSUS. The Customs interpretation is at 
least partially based on the definition of the term “made up” in 
Note 7 to Section XI, HTSUS, which generally provides for goods as- 
sembled by sewing, gumming or otherwise (other than piece goods 
consisting of two or more lengths of identical material joined end to 
end and piece goods composed of two or more textiles assembled in 
layers, whether or not padded). Customs present position, based on 
various rulings, is that a garment is “made up” of any fabric which 
imparts a significant characteristic to that garment. Therefore, a 
garment may be “made up” of a fabric but not be classified at the 
subheading level, following General Rule of Interpretation (GRI) 
3(b) or (c), HTSUS, as being of that fabric. 

The linings or interlinings of specialized fabrics, or plastic mem- 
branes laminated to fabrics, of which some of these garments are 
composed, provide a barrier against wind and outside moisture 
while allowing the transpiration of water vapor away from the 
body. The heavy nonwoven insulating layers of some of the gar- 
ments provide a significant added degree of warmth over that im- 
parted by lighter normal weight insulating layers. 

After a review of prior rulings, Customs now believes that it is 
not appropriate to classify garments based on the composition of 
their linings, interlinings or nonwoven insulating layers. Therefore, 
it is Customs view that garments consisting of different fabrics 
should not be classifiable in Headings 6113 or 6210, HTSUS, unless 
one of the fabrics listed in those Headings is determined to impart 
the essential character to the garment in question. It is also our 
view that while the aforementioned linings, interlinings or 
nonwoven insulating layers do import desirable and, sometimes, 
necessary features to garments, it is usually the outer shell which 
imparts the essential character to the garment because the outer 
shell normally creates the garment. 
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CoMMENTS 


Before making a determination on this matter, Customs invites 
written comments from interested parties on this issue. Comments 
submitted will be available for public inspection in accordance with 
the Freedom of Information Act (5 U.S.C. 552), section 1.4, Treasury 
Department Regulations (31 CFR 1.4), and section 103.11(b), Cus- 
toms Regulations (19 CFR 103.11(b)), on regular business days be- 
tween the hours of 9:00 a.m. and 4:30 p.m. at the Regulations and 
Disclosure Law Branch, Headquarters, U.S. Customs Service, 1301 
Constitution Ave., NW., Room 2119, Washington, D.C. 20229. 


AUTHORITY 


This notice is published in accordance with section 177.10(cX1), 
Customs Regulations (19 CFR 177.10(cX1)). 


DRraFTING INFORMATION 


The principal author of this document was Arnold L. Sarasky, 
General Classification Branch, U.S. Customs Service. However, oth- 
er personnel participated in its development. 

SaMuEL H. Banks, 
Acting Commissioner of Customs. 
Approved: March 14, 1990. 
SALVATORE R. MARTOCHE, 
Assistant Secretary of the Treasury. 


[Published in the Federal Register, March 20, 1990 (55 FR 10249)) 
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U.S. Court of Appeals for the 
Federal Circuit 


MitsuBisHI Etectric Corp.; NEC Corp. anD NEC America, Inc.; OKI 
E.ecrric Inpustry Co., Lrp.; MatsusHrra COMMUNICATION INDUSTRIAL 
Co., Ltp.; MatsusHtTa COMMUNICATION Corp. OF AMERICA; AND PANASON- 
Ic InpustRIAL Co., A Drvision or Martsusuira ELecrric Corp. oF 
AMERICA, PLAINTIFFS-APPELLANTS uv. UNITED STATES, AND Mororo.a, INc., 
DEFENDANTS-APPELLEES 


Appeal No. 89-1514, 89-1515, 89-1525, and 89-1540 


(Decided March 15, 1990) 

A. Paul Victor, Weil, Gotshal & Manges, of New York, New York, argued for 
plaintiffs-appellants. With him on the brief were Thomas P. Ondeck, Baker & Mc- 
Kenzie, Washington, D.C., Robert E. Montgomery, Jr., Paul, Weiss, Rifkind, Wharton 
& Garrison, Washington, D.C., and Robert C. Cassidy, Jr., Wilmer, Cutler & Picker- 
ing, of Washington, D.C. 

A. David Lafer, Department of Justice, Washington, D.C., argued for defendants- 
appellees. Stuard E. Schiffer, Acting Assistant Attorney General, David M. Cohen, 
Director and Velta A. Melnbrensis, Assistant Director, Commercial Litigation 
Branch, Department of Justice, of Washington, D.C., were on the brief for defend- 
ants-appellees. Also on the brief were Wendell L. Willkie, IT, General Counsel, Ste- 
phen J. Powell, Chief Counsel for Import Administration and Stephanie Mitchell, At- 
torney-Advisor, Office of the Chief Counsel for Import Administration, Department 
of Commerce, Washington, D.C., of counsel. Harvey M. Applebaum, Covington & 
Burling, of Washington, D.C., argued for defendants-appellees. With him on the brief 
were David R. Grace and Sonya D. Winner. Also on the brief was David F. Hixson, 
Motorola, Inc., Schaumburg, Illinois, of counsel. 


Appealed from: U.S. Court of International Trade. 
Judge CARMAN. 


Before Markey, Chief Judge, FRIEDMAN, Senior Circuit Judge, and 
Mills,* District Judge. 

FRIEDMAN, Senior Circuit Judge. 

This is an appeal from a decision and judgment of the United 
States Court of International Trade that upheld an antidumping or- 
der issued by the International Trade Administration of the Depart- 
ment of Commerce (Administration) covering cellular mobile tele- 
phones (CMTs) and subassemblies imported from Japan. Mitsubishi 
Elec. Corp. v. United States, 700 F. Supp. 538 (Ct. Int’] Trade 1988). 


—=——_——_——_———_ 
Richard Mills, of the United States District Court for the Central District of Illinois, sitting by designation 
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The appellants challenge the scope of the antidumping order. We 
affirm. 


I 


The statutory scheme governing the investigation of dumping 
complaints and the issuance of antidumping orders comprises three 
steps involving two separate agencies. (1) The Administration deter- 
mines whether “a class or kind of foreign merchandise is being, or 
likely to be” dumped in the United States, i.e., “sold in the United 
States at less than its fair value,” 19 U.S.C. § 1673(1) (1982); (2) the 
International Trade Commission (Commission) determines whether 
“an industry in the United States” is “materially injured” or 
“threatened with material injury,” or “the establishment of an in- 
dustry in the United States is materially retarded” “by reason of” 
imports of that merchandise or sales of that merchandise for impor- 
tation, 19 U.S.C. § 1673(2) (1982 & Supp. II 1984); (3) if both of these 
determinations are adverse to the imported merchandise, the Ad- 
ministration issues an antidumping order imposing upon the mer- 
chandise “an antidumping duty * * * in an amount equal to the 
amount by which the foreign market value exceeds the United 
States price for the merchandise,” 19 U.S.C. § 1673 (Supp. II 1984). 

In November 1984, the appellee Motorola, Inc. (Motorola) filed an 
antidumping petition with the Department of Commerce and the 
Commission alleging that specified Japanese manufacturers were 
selling cellular mobile telephones in the United States at less than 
fair value, and that those sales materially injured, threatened mate- 
rially to injure, and materially retarded the establishment of “the 
domestic industry producing cellular mobile telephones, including 
mobile transceivers and subassemblies.” Motorola stated that: 


The class or kind of merchandise covered by this petition is all 
cellular mobile telephones manufactured in Japan, plus all mo- 
bile transceivers or kits of components and subassemblies man- 
ufactured in Japan for use in final assembly of cellular mobile 
telephones. 


The petition explained that the 


inclusion of mobile transceivers and kits in an antidumping or- 
der is essential to prevent the Japanese manufacturers from 
avoiding the impact of any final relief issued in this proceeding 
by sim ply importing mobile transceivers or kits containing 
most of the n subassemblies or components into the 
United States for final assembly and testing. 


The petition stated that “several Japanese manufacturers have 
made preliminary plans to circumvent the law by creating the 
facade of manufacturing cellular mobile telephones in the United 
States; when in fact that ‘manufacturing’ uses kits (collections of 
key components) or mobile transceivers (containing roughly 80% of 
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the cellular mobile telephone’s electronics) that are made in 
Japan.” 

Both the Administration and the Commission initiated prelimina- 
ry investigations into the importation of CMTs and subassemblies. 
Commission, Cellular Mobile Telephones and Subassemblies Thereof 
From Japan, No. 731-TA-207, 49 Fed. Reg. 45,274 (Nov. 15, 1984); 
Administration, Cellular Mobile Telephones and Subassemblies 
from Japan, No. A-588-405, 49 Fed. Reg. 47,076 (Nov. 30, 1984). 

Following its preliminary investigation, the Administration in 
June 1985 published a preliminary determination “that cellular 
mobile telephones and subassemblies from Japan [were] being, or 
likely to be, sold in the United States at less than fair value * * *.” 
Administration, Cellular Mobile Telephones and Subassemblies 
From Japan; Preliminary Determination of Sales at Less Than Fair 
Value, No. A-588-405, 50 Fed. Reg. 24,554, 24,554 (June 11, 19885). 
The Administration defined “subassembly” as 


any completed or partially completed circuit boards, circuit 
modules and/or any packaged assemblage of electronic com 
nents, the value of which is equal to or greater than five dol- 
lars, and which are dedicated for use in CMT transceivers or 
control units. 


Id. at 24,554. 

The Administration explained that “[t]he determination to in- 
clude subassemblies within the scope of the investigation was based 
on the need to prevent circumvention of any antidumping order on 
CMTs through the importation of major CMT subassemblies, and 
the Department’s broader conclusion that the investigation proper- 
ly should include subassemblies.” Jd. at 24,555. The Administration 
rejected the argument of the respondents before it (the Japanese 
manufacturers accused of dumping) that the agency had no authori- 
ty to include separately imported discrete subassemblies, because it 
concluded that “CMT subassemblies are the same ‘class or kind’ of 
merchandise as complete CMTs.” Jd. 

In October 1985, the Administration published its final determi- 
nation that “CMTs and subassemblies from Japan are being or are 
likely to be, sold in the United States at less than fair value * * *.” 
Administration, Cellular Mobile Telephones and Subassemblies 
From Japan, Final Determination of Sales ct Less Than Fair Value, 
No. A-588-405, 50 Fed. Reg. 45,447, 45,447 (Oct. 31, 1985). The Ad- 
ministration found thet the weighted average of dumping margins 
for the respondents ranged from 2.99 to 106.60 percent. Jd. at 
45,460. 

The Administration clarified and explained its definition of 
“subassemblies”: 


Subassemblies are any completed or partially completed cir- 
cuit modules, the value of which is equal to or greater than five 
dollars, and which are dedicated exclusively for use in CMT 
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transceivers or control units. The term ‘dedicated aomnareey 
for use’ only encompasses those subassemblies that are specifi- 
cally designed for use in CMTs, and could not used [sic], absent 
alteration, in a non-CMT device. The Department selected the 
five dollar value for defining the scope since this is a value that 
it has determined is equivalent to a ‘major’ subassembly. The 
Department feels that a dollar cut-off point is a more workable 
standard than a subjective determination such as whether a 
circuit module is ‘substantially complete.’ * * *. The presump- 
tion is that CMT subassemblies are covered by the order unless 
an importer can pase otherwise. An importer will have to file 
a declaration with the Customs Service to the effect that a par- 
ticular CMT subassembly is not dedicated exclusively for use in 
CMTs or that the dollar value is less than $5, if he wishes it to 
be excluded from the order. 


Id. at 45,448. 

While the Administration’s proceedings were pending, the Com- 
mission began its investigation of whether there was actual or 
threatened injury to a domestic industry. Two months after the Ad- 
ministration’s final determination, the Commission held that “in- 
dustries in the United States are materially injured by reason of 
imports from Japan of cellular mobile telephones and subassem- 
blies thereof, * * * which have been found by the Department of 
Commerce to be sold in the United States at less than fair value.” 
Commission, Cellular Mobile Telephones and Subassemblies Thereof 
From Japan, Determination, No. 731-TA-207, 50 Fed. Reg. 51,467, 
51,467-68 (Dec. 17, 1985). 

The Administration then published its antidumping duty order 
covering CMTs and subassemblies as defined in its final determina- 
tion. Administration, Antidumping Duty Order: Cellular Mobile 
Telephones and Subassemblies From Japan, No. A-357-405, 50 Fed. 
Reg. 51,724 (Dec. 19, 1985). 

The respondents subject to the order filed separate actions in the 
Court of International Trade, challenging the order, which the 
court consolidated. In a lengthy opinion, the court upheld the Ad- 
ministration’s antidumping determination and antidumping order. 
Although the court remanded the case to the Commission for fur- 
ther proceedings with respect to one aspect of the injury determina- 
tion, since that determination is not challenged on this appeal, we 
need not discuss that point. After the Commission’s decision on re- 
mand, the court entered its judgment order, the subject of this ap- 
peal, which dismissed the action. 

With respect to the issues the appellants here raise, the court re- 
jected the argument that “the five dollar or more value attached to 
what constitutes a major subassembly is arbitrary and that a more 
reasonable standard should be one where major assemblies be 
judged upon their use in final assembly of CMTs.” 700 F. Supp. at 
558. The court stated: 


U.S. COURT OF APPEALS FOR THE FEDERAL CIRCUIT 49 


In the investigation, the attention of the ITA [Administra- 
tion] was attuned to any type of evasion of an antidumping or- 
der whether the subassemblies varied in size, type, value, or 
method of importation. The ITA recognized subassemblies im- 
ported in the form of kits, collections, or separates, dedicated 
exclusively for use in CMTs, although not constituting a “ma- 
jor” portion of the value or constituent part of a complete CMT, 
nevertheless could be quickly and easily assembled together 
and become a comple CMT. More importantly, the 
termined the subassemblies and discrete subassemblies were 
“the class or kind of merchandise described in this petition,” 
which determination has been sustained by the Court. While 
some of the subassembly components under investigation may 
be proportionately less in value or size than other subassembly 
components, the ITA decision to include those subassemblies 
and discrete subassemblies in the investigation was supported 
by substantial evidence on the record and otherwise in accor- 
dance with law. 


700 F. Supp. at 558-59. 
II 

The appellants do not challenge either the Administration’s de- 
termination that they have sold CMTs and subassemblies in the 
United States at less than fair value, or the Commission’s ruling 
that the dumping injured or threatened to injure a domestic indus- 
try. Nor do they attack the scope of the Administration’s antidump- 
ing order insofar as it covers not only CMTs but also subassemblies. 
Their sole argument is that the Administration acted improperly in 
making the antidumping order applicable to subassemblies, the 
value of which is equal to or greater than five dollars. The argu- 
ment has three facets. 

A. The appellants first contend that the Court of International 
Trade erred in holding that substantial evidence supports the Ad- 
ministration’s use of the five-dollar cutoff figure as the basis for de- 
termining the scope of the CMT subassemblies that the antidump- 
ing order covers. They assert that the Administration’s rationale for 
using this figure was that all subassemblies above that value were 
“major” subassemblies, and that this conclusion was arbitrary and 
unwarranted and unsupported by substantial evidence because 
there is no indication that all subassemblies valued at five dollars 
or more constitute major subassemblies of a CMT. 

The issue before us, however, is not whether substantial evidence 
shows that all subassemblies valued at five dollars or more are ma- 
jor ones, but whether the Commission acted within its discretion in 
adopting that figure. In the context of the Administration’s purpose 
in making the antidumping order applicable to subassemblies, we 
view the five-dollar cutoff as essentially designed to exclude from 
the coverage of the order those assemblies that, because of their rel- 
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atively low value, would have only a de minimis effect in terms of 
permitting evasion of the order. 

In both its preliminary and final dumping determinations, the 
Administration explained that it included subassemblies in the in- 
vestigation “since otherwise any resulting order could easily be cir- 
cumvented” by importing the unassembled components into the 
United States and there assembling them into completed CMTs. As 
the Court of International Trade properly pointed out, the Adminis- 
tration was sensitive to “any type of evasion of an antidumping or- 
der whether the assembly varied in size, type, value, or method of 
importation.” 700 F. Supp. at 558. The court also noted that at the 
time the antidumping order was issued, “the CMT industry was 
very young,” so that the precise form and method of importation of 
components for assembly in the United States could not be known 
or precisely foretold. Id. at 554. 

For those reasons, the Administration justifiably decided to make 
the antidumping order applicable to all subassemblies other than 
those of minimum value, because of the potential of all of those sub- 
assemblies to be used to evade the order. Although the appellants 
argue that subassemblies of relatively low value could not and 
would not be imported to evade the dumping order, we cannot say 
that the Administration’s contrary determination was arbitrary or 
without adequate basis in the record. 

The appellants argue, however, that Motorola’s own filings with 
the Administration “leave little doubt that, from the standpoint of 
circumvention, it was concerned with what can only be described as 
truly large and significant subassemblies” (emphasis in original). 
The responsibility to determine the proper scope of the investiga- 
tion and of the antidumping order, however, is that of the Adminis- 
tration, not of the complainant before the agency. For the reasons 
indicated, we have concluded that the Administration justifiably 
drew the line at subassemblies valued at five dollars or more. 

Finally, the appellants refer to the provision in the recent Omni- 
bus Trade and Competitiveness Act of 1988, Pub. L. No. 100-418, 
§ 1321, 101 Stat. 1107, 1192 (1988) (codified as 19 U.S.C. § 1677), 
that authorizes the Administration to make an antidumping order 
applicable to parts and components assembled in the United States 
where “the difference between the value of [the assembled article] 
sold in the United States and the value of the imported parts and 
components * * * is small * * *.” 19 U.S.C. § 1677j(aX1XC) (1988). 
They assert that in light of this provision, the Administration’s use 
of the five-dollar minimum value was arbitrary. 

The short answer is that the 1988 statute has no applicability to 
this case, in which the antidumping order was issued in December 
1985, more than two years before the effective date of the 1988 Act. 
See Pub. L. No. 100-418, § 1337, 101 Stat. at 1211 (codified as 19 
U.S.C. § 1671 note). Moreover, the congressional decision in a subse- 
quent statute to frame the Administration’s authority to subject 
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components assembled in the United States to antidumping orders 
on the basis of a comparison of the value of the assembled article 
and the individual components, sheds no light on the validity of the 
Administration’s decision under an earlier statute to except from 
an antidumping order only components valued at less than five 
dollars. 

The determination of the applicable scope of an antidumping or- 
der that will be effective to remedy the dumping that the Adminis- 
tration has found lies largely in the Administration’s discretion. Cf. 
Smith-Corona Group v. United States, 713 F.2d 1568, 1582 (Fed. Cir. 
1983). That discretion must be exercised in light of all the facts 
before the Administration and must reflect that agency’s judgment 
regarding the scope and form of an order that will best effectuate 
the purpose of the antidumping laws and the violation found. Con- 
sidering all the circumstances, we cannot say that the Administra- 
tion abused its discretion or acted contrary to the record in conclud- 
ing that the antidumping order should cover all subassemblies val- 
ued at five dollars or more. 

B. The appellants next challenge the Administration’s determina- 
tion that subassemblies are the same class or kind of merchandise 
as CMTs. 

The statute requires the imposition of an antidumping duty upon 
the “class or kind” of foreign merchandise the Administration de- 
termines has been dumped. 19 U.S.C. § 1673 . An antidumping or- 
der is required to describe the “class or kind” of merchandise which 
it covers. 19 U.S.C. § 1673e(aX2) (1982). The Administration’s an- 
tidumping order covered CMTs and subassemblies as defined in the 
final determination. 

In its final determination, the Administration concluded that 
“CMT subassemblies that are ‘dedicated exclusively for use’ in 
CMTs are the same ‘class or kind’ of merchandise as complete 
CMTs.” It explained that: 


This determination is based on a consideration of the following 
factors: (1) General physical characteristics, (2) the expectations 
of the ultimate purchasers, (3) the channels of trade in which 
the product is sold, (4) the manner in which the product is ad- 
vertised and displayed, and (5) the ultimate use of the merchan- 
dise in question * * *. Since the scope of this investigation only 
includes those subassemblies that are “dedicated exclusively for 
use” in complete CMTs, both the ultimate use and the ultimate 
purchaser of the CMT subassemblies are the same as for the 
complete CMTs, since by definition, the CMT subassemblies 
could not be used in any other device. Thus, the second and the 
fifth criteria outlined above are met. 

Similarly, based on the evidence in the record, the Depart- 
ment determines that CMT subassemblies, as defined in this in- 
vestigation, and complete CMTs move in the same channel of 
trade. Indeed, this is the very reason the De ment feels it 
necessary to include CMT subassemblies within the scope of 
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op investigation since otherwise any resulting order could eas- 

circumvented. Those subassemblies manufactured in- 
ee CMT producers move in the same channels of trade as 
the CMT of which they are a part because such subassemblies 
are not “traded” exce Aas the extent they are sold after they 
have been used in C production. While some CMT compo- 
nents aay be purchased by CMT manufacturers from unrelated 
parties, the Department has reason to believe that such sepa- 
rately traded items may not meet the “dedicated exclusively for 
use” criteria, and therefore would not be covered by the scope 
of any order. 

Similarly, since there is no separate channel of trade for 
CMT subassemblies, the only respect in which they are adver- 
tised and displayed is in the form of complete CMT units. Thus, 
the fourth criterion is met. 

Finally, with respect to the first criterion, the Department 
does not think that the fact that CMT subassemblies have, in 
some respect, different gem characteristics from complete 
CMTs should be controlling in this instance. The only differ- 
ence between the two is that complete CMTs are, essentially, 
assembled CMT subassemblies. As a result, the Department 
concludes that CMT subassemblies which are dedicated exclu- 
sively for use in CMTs are within the same “class or kind” of 
merchandise as complete CMTs. 


50 Fed. Reg. at 45,448. 

The appellants argue at length that these findings are not sup- 
ported by substantial evidence. We conclude, however, that the Ad- 
ministration justifiably concluded, upon an adequate basis in the re- 
cord, that subassemblies valued at five dollars or more and “dedi- 
cated exclusively for use” in CMTs, are the same “class or kind” of 
merchandise as the CMTs in which they ultimately are incorporat- 
ed. In the portion of its final determination quoted above, the Ad- 
ministration convincingly explained the reasons for its “class or 
kind” ruling. The appellants have not shown that those conclusions 
were factually or legally erroneous. 

The appellants also contend that the Administration’s “class or 
kind” determination is fatally flawed because in its petition Motor- 
ola did not contend that an antidumping order is required to cover 
all subassemblies valued at five dollars or more. In its preliminary 
antidumping determination, the Administration rejected the appel- 
lants’ earlier similar argument that Motorola’s petition did not cov- 
er separate subassemblies. It stated that the appellants were “tak- 
ing an unduly narrow reading of the petition” and that the Admin- 
istration’s conclusion “is simply a clarification of what was set forth 
in the petition.” 50 Fed. Reg. at 24,555. The Administration also 
ruled that “whether or not Motorola’s petition explicitly covers dis- 
crete subassemblies is not dispositive, since the Department has an 
inherent power to establish the parameters of the investigation so 
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as to carry out its mandate to administer the law effectively and in 
accordance with its intent.” Jd. 

These same conclusions are no less applicable to the narrower 
version of the argument that appellants make here. 

C. Finally, the appellants contend that because in its final injury 
determination the Commission found that seven major subassem- 
blies constituted separate industries that the dumping threatened 
to injure, the Administration’s antidumping order was required to 
be similarly limited. 

In its final injury determination, the Commission stated: 

In this investigation there are also imports of CMT subassem- 
blies. These subassemblies “compartmentalize” certain func- 
tions common to every CMT. The basic functions incorporated 
into one or more of the major subassemblies include: audio 

rocessing, signal processing (logic), frequency transmitting, 
requency receiving, frequency comparing (synthesizing), 
duplexing (enabling sending and receiving at the same time), 
and power amplifying. 

We determine that subassemblies dedicated to the perform- 
ance of each of the essential functions of a complete con- 
stitute a separate like product. 


50 Fed. Reg. at 51,467 (footnotes omitted). 

The Commission also concluded that there were “eight domestic 
industries”: “One domestic industry consists of firms that manufac- 
ture complete CMTs or transceivers or control units. The other 
seven domestic industries consist of producers of the specified sub- 
assemblies for CMTs.” Id. 

The Commission’s determination that the seven “major subassem- 
blies” constituted separate products for determining whether the 
dumped imports injured an American industry does not mean that 
the Administration was required to limit its antidumping order to 
those seven categories of subassemblies. As we have indicated, 
under the statutory scheme, the Administration and the Commis- 
sion have separate and different, although related, duties and re- 
sponsibilities in the administrative process by which dumping inves- 
tigations are conducted and antidumping orders are issued. 

The Commission’s role is to determine whether dumping injures 
or threatens to injure an American industry. In the present case, 
the Commission determined that there were eight domestic indus- 
tries that the dumping injured: the CMT industry, and the separate 
industries producing the seven major subcategories of CMTs that it 
listed. 

After the Commission made that determination, it was the re- 
sponsibility of the Administration to frame an antidumping order 
that would rectify the dumping it found. We have upheld the Ad- 
ministration’s determination that to prevent evasion, an appropri- 
ate order in this case should cover all subassemblies dedicated ex- 
clusively for use in CMTs valued at five dollars or more. There is no 
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inconsistency between that determination and the Commission’s de- 
termination that, for purposes of determining injury, each of the 
major subcategories it listed constituted a “separate like product,” 
the manufacture of which constituted a separate domestic industry. 
The Commission’s determination of like products and separate in- 
dustries does not undermine the Administration’s determination 
that to prevent evasion the antidumping order should be broader. 


CONCLUSION 
The judgment of the Court of International Trade is 
AFFIRMED. 
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Mayer, Circuit Judge. 
OPINION 


The Royal Thai Government, Saha Thai Steel Pipe Co., Ltd., Siam 
Steel Pipe Import-Export Co., Ltd., Thai Union Steel Co., Ltd. and 
Thai Hong Steel Pipe Co., Ltd. appeal an order of the United States 
Court of International Trade granting the application of Allied 
Tube and Conduit Corp., Sawhill Div., Cyclops Corp. and Wheatland 
Tube Co. for disclosure under administrative protective order of ver- 
ification exhibits collected by the Department of Commerce during 
the administrative review for 1987 of a countervailing duty order 
involving circular welded carbon steel pipe and tube from Thailand. 
We affirm. 


BACKGROUND 


As part of the administrative review of its countervailing duty or- 
der,! the International Trade Administration (ITA) of the United 
States Department of Commerce conducted a verification of the 
questionnaire responses submitted by the Royal Thai Government 
and Thai steel producers and exporters (respondents). The verifica- 
tion was conducted in Thailand. The ITA reviewed respondents’ 
documents to corroborate the information provided in their ques- 
tionnaire responses. During the verification procedure, the ITA re- 
quested and received courtesy copies of some Thai government and 
company documents for use in preparing the verification report and 
to allow more time for the ITA to analyze the data contained in the 
documents. 

Allied Tube and Conduit Corp. and the other petitioners in the 
countervailing duty investigation (petitioners) filed an application 
for disclosure of business proprietary information under administra- 
tive protective order pursuant to 19 U.S.C. § 1677f(cX1A) (Supp. II 
1984), as amended by the Omnibus Trade and Competitiveness Act 
of 1988, Pub. L. No. 100-418, § 1332(2A), 102 Stat. 1107, 1207 
(1988) (the 1988 Act).? The request for disclosure encompassed ver- 
ification exhibits.? The ITA denied petitioners’ application, stating 
that the “1988 Act contains no specific reference to the release of 
verification exhibits and, therefore, there is no specific mandate to 
release verification exhibits,” and that “[w]e believe there is a clear 
and compelling need to withhold release of verification exhibits.” 

1A countervailing duty order may be issued pursuant to 19 U.S.C. §§ 1303 (1982) and 1671 et seq. (1982 & Supp. 
II 1984) whenever a foreign country pays or bestows a bounty or grant on the manufacture, production or export 
of any article produced in that country, the countervailing duty being equal to the net amount of the bounty or 


grant. 

2"Upon receipt of an application (before or after receipt of the information requested) which describes in gener- 
al terms the information requested and sets forth the reasons for the request, the administering authority or the 
Commission shall make all business proprietary information presented to, or obtained by it, during a proceeding 
(except privileged information, classified information, and specific information of a type for which there is a clear 
and compelling need to withhold from disclosure) available to interested parties who are parties to the proceeding 
under a protective order described in subparagraph (B), regardless of when the information is submitted during a 
proceeding.” (Hereafter, references to section 1677f{cX1XA) are to be amended provision.) 

3The only documents at issue are the courtesy copies obtained by the ITA during verification. Petitioners have 
not requested disclosure of other documents examined by the ITA in Thailand but not copied or retained. This 
opinion does not address these other documents; “verification exhibits” or “verification documents” refers only to 
the courtesy copies obtained by the ITA. 
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Petitioners then applied to the Court of International Trade for 
an order directing the ITA to release the verification exhibits. 19 
U.S.C. § 1677f(cX2) (1982), as amended by the Omnibus Trade and 
Competitiveness Act of 1988, Pub. L. No. 100-418, § 1332(3), 102 
Stat. 1107, 1208 (1988).* Respondents intervened, arguing that ver- 
ification exhibits do not fall within the disclosure requirement of 
section 1677f(cX1\A) or that there is a clear and compelling need to 
withhold disclosure. The Department of Commerce originally op- 
posed release of the exhibits, taking the position that they were ex- 
empt from disclosure. During the hearing before the trial court, 
however, Commerce conceded that verification exhibits were not ex- 
empt and argued only that documents containing customer and sup- 
plier names and information relating to products and producers not 
under investigation should be withheld. 

After examining the requested documents in camera, the court 
granted petitioners’ application for disclosure, except for items re- 
dacted by agreement of the parties. Allied Tube & Conduit Corp. v. 
United States, 721 F. Supp. 305 (Ct. Int’] Trade 1989).5 The court 
held that verification exhibits as a class are not exempt from disclo- 
sure under section 1677f(cX1XA) and that no clear and compelling 
need to withhold disclosure had been shown. 


DISCUSSION 
A. 


Whether verification exhibits are covered by section 1677f(cX1\A) 
is a question of statutory construction. “In determining the scope of 
a statute, we look first to its language. If the statutory language is 
unambiguous, in the absence of ‘a clearly expressed legislative in- 
tent to the contrary, that language must ordinarily be regarded as 
conclusive.’” United States v. Turbette 4592 11S 57& 5RN (1981) 
(quoting Consumer Prod. Safety Comm’n v. GTE Sylvania, Inc., 447 
U.S. 102, 108 (1980)). The language of section 1677f(cX1XA) is une- 
quivocal. “[T]he administering authority * * * shall make all busi- 
ness proprietary information presented to, or obtained by it, during 
a proceeding * * * available to interested parties * * * under a pro- 
tective order * * *.” The language, “all business proprietary infor- 
mation,” is all-encompassing. That it covers exhibits presented or 
obtained during verification is confirmed by the words “regardless 
of when the information is submitted during a proceeding.” 

Section 1677f(cX1XA) provides specific exceptions only for “privi- 
leged information, classified information and specific information of 
a type for which there is a clear and compelling need to withhold 
from disclosure.” If Congress had intended to exclude verification 


4Section 1677f(cX2) provides in part: “If the administering authority denies a request for information under 
paragraph (1), then application may be made to the United States Customs Court for an order directing the ad- 
ministering authority or the Commission to make the information available.” 

5The Court of International Trade also denied petitioners’ application for a stay pending appeal, but their ap- 
plication to this court was granted on September 15, 1989. 
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exhibits, it could have included them among the specific exceptions 
to the disclosure requirement. Consumer Prod. Safety Comm’n v. 
GTE Sylvania, 447 US. at 109. 

In support of their position that verification exhibits are not cov- 
ered by section 1677f(cX1XA), respondents argue that the ITA has 
had a long-standing policy of protecting them from disclosure and 
there is no evidence that Congress intended to change that policy by 
the 1988 Act. This argument belies the clear meaning of the statu- 
tory provision, and the legislative history carries no implication of 
any congressional intent to the contrary. 

To be sure, in several previous countervailing duty and antidump- 
ing investigations, the ITA refused to release verification exhibits 


Components and Parts Thereof, Whether Cured or Uncured, From 
Taiwan, 54 Fed. Reg. 15496 (1989). But the Commerce Department 
has now changed its position. See Allied Tube & Conduit Corp. v. 
United States, 721 F. Supp. at 308. Although the government sub- 
mitted a brief in this court, it merely recited factual background 
without any argument that verification exhibits are exempt from 
section 1677f(cX1XA). This suggests the ITA has concluded that the 
1988 Act mandates a change in its practice. 

The legislative history of the Omnibus Trade and Competitive- 
ness Act of 1988, Pub. L. No. 100-418, § 1332(2XA), 102 Stat. 1107, 
1207 (1988), supports the conclusion reached from the statutory lan- 
guage, that verification exhibits are not excluded from the 
mandatory disclosure requirement. Section 1332(2A) of the 1988 
Act, which amended 19 U.S.C. § 1677f(cX1XA),® was the result of a 
conference agreement in which House and Senate proposals, section 
158 of H.R. 3 and section 327 of S. 490, respectively, were essential- 
ly merged. See H.R. Conf. Rep. No. 100-576, 100th Cong., 2nd Sess. 
623 (1988), reprinted in 1988 U.S. Code Cong. & Admin. News 1547, 
1656. 

The Senate bill focused on the disclosure of information submit- 
ted to the International Trade Commission (ITC) during injury in- 
vestigations; the proposal would have made disclosure of proprieta- 
ry information by the ITC mandatory, leaving disclosure by the De- 
partment of Commerce (ITA) permissive. S. Rep. No. 100-71, 100th 
Cong., lst Sess. 111, 376 (1987). Thus, the history of the Senate bill 
is of little relevance to the issue in this case. 

The House bill, on the other hand, was intended to expand the 
scope of business proprietary information disclosed by the ITA. The 
House Report specifically mentions verification documents, indicat- 
ing that they are covered by the proposed disclosure provision: 


6Prior to the 1988 amendment, 19 U.S.C. § 1677f(cX1XA) (Supp. II 1984) provided: “Upon receipt of an applica- 
tion, (before or after receipt of the information requested) which describes with particularity the information re- 
quested and sets forth the reasons for the request, the administering authority and the Commission may make 
proprietary information submitted by any other party to the investigation available under a protective order de- 
scribed in subparagraph (B).” 
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Although the administering authority [ITA] will still retain a 
limited amount of discretion to refuse to release certain types 
of information that are not relevant to dumping or subsidy de- 
terminations, it is the Committee’s intent that, as a general 
rule most business proprietary information will be releasable 
under protective order. Particular exceptions might include 
trade secrets, customer names, and the names of consulting 
firms conducting market research. The stage in the proceeding 
at which the information is provided to the administering au- 
thority, e.g., at verification, is not dispositive of whether the ad- 
ministering authority must release the information 

H.R. Rep. No. 100-40, Part 1, 100th Cong., 1st Sess. 140 (1987) (em- 

phasis added). 

Except for changing the operative verb from “may” to “shall” 
and adding the “clear and compelling need” standard for discretion- 
ary withholding of information in the House proposal for amending 
section 1677f(cX1A), the conference committee incorporated this 
proposal essentially unaltered in the conference bill that was even- 
tually passed. See Id. at 418. Therefore, the clearly expressed intent 
not to except verification exhibits from the disclosure requirement 
can be attributed to Congress as a whole and is consistent with the 
plain meaning of section 1677f(c\1)(A): documents obtained at ver- 
ification are included within its scope. 


B. 


Seven of the verification exhibits at issue are Thai government 
documents. Respondents argue that, even if the verification exhibits 
obtained from the company respondents are covered by section 
1677f(cX1XA), disclosure of the Thai government documents is not 
required because, while they contain confidential commercial infor- 
mation, they are not “business proprietary.” 

The word “business” was added to the term “business proprietary 
information” with the passage of the 1988 Act, but there is no rea- 
son to suppose that Congress intended mandatory disclosure of con- 
fidential information to be limited to that received from businesses 
as opposed to foreign governments. There is no suggestion in the 
legislative history that the word “business” was meant to be restric- 
tive of the source of proprietary information, rather than merely 
descriptive of the type of information to which mandatory disclo- 
sure applies. Once again, if Congress had intended to make an ex- 
ception for business proprietary information obtained from foreign 
governments, it could have included that among the stated excep- 
tions to section 1677f(cX1)A). ‘““Where Congress explicitly enumer- 
ates certain exceptions to a general [requirement], additional excep- 
tions are not to be implied, in the absence of evidence of a contrary 
legislative intent.” Andrus v. Glover Constr. Co., 446 U.S. 608, 616 
(1980). 
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Before receiving copies of the government documents, the ITA as- 
sured the Thai government that the documents would not be dis- 
closed under administrative protective order. But government em- 
ployees have no authority to commit the government to actions that 
contravene a statute. Heckler v. Community Health Servs. of Craw- 
ford, 467 U.S. 51, 63 & n.17 (1984). The assurances are not binding 
because they were impermissible as a matter of law when made. 

By subjecting proprietary business information to the disclosure 
requirement of section 1677f(cX1XA) without regard to source, we 
are not insensitive to international comity, the obligation to respect 
the sovereign interests of a foreign state. The sovereign interests ar- 
guably at stake here include maintaining the confidentiality of the 
Thai government’s decision-making process and upholding its secre- 
cy laws. But these interests are adequately protected by an adminis- 
trative protective order or by the procedures for classification of for- 
eign government information. We are not leaving the Thai govern- 
ment with a “Hobson’s choice” between disclosing the verification 
exhibits and risking that the ITA will use the “best information 
available” in determining the amount of the countervailing duty if 
the Thai government refuses to release the exhibits.’ 

The Thai government has the option of seeking classification of 
the information provided to the ITA. Section 1677f(cX1\A) specifi- 
cally exempts classified information from mandatory disclosure 
under a protective order. Classified information is defined in 19 
C.F.R. § 355.4(d) (1989) as that classified under Executive Order No. 
12356 of April 2, 1982 (43 Fed. Reg. 28949). See 3 C.F.R. 166 (1983). 
That order in turn prescribes a uniform system for classifying na- 
tional security information, including information provided by a 
foreign government. Exec. Order No. 12356, §§ 1.3(3), 6.1(d), 3 C.F.R. 
at 168. 

The Department of Commerce has issued regulations under sec- 
tion 1677f(cX1\B) (1982) governing administrative protective orders 
and their enforcement. By 19 C.F.R. § 355.34(b\(3)(i),(ii) (1989), a par- 
ty requesting disclosure of proprietary information must undertake 
not to disclose the information to anyone outside the administrative 
protective order (except to the submitter of the information) and to 
use the information solely for the segment of the proceeding in 
which it was submitted. Under 19 C.F.R. §§ 354.1 et seq. (1989), per- 
sons determined to have violated a protective order may be subject- 
ed to sanctions, including disbarment from practice before the ITA. 
We have not been shown why these regulations are not sufficient 


7The “best information available” rule is stated in 19 U.S.C. § 1677e(b) (1982): ‘In making their determinations 
under this subtitle, the administering authority and the Commission shall, whenever a party or any other person 
refuses or is unable to produce information requested in a timely manner and in the form required, or otherwise 
significantly impedes an investigation, use the best information otherwise available.” 

®The consequences of such a refusal are provided in section 1677f(cX1XE) added by the 1988 Act: “If a person 
submitting information to the administering authority refuses to disclose business proprietary information which 
the administering authority determines should be released under a protective order * * ° the administering au- 
thority shall return the information, and any nonconfidential summary thereof, to the person submitting the in- 
formation and summary and shall not consider either.” 
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protection for the interests of foreign governments that submit pro- 
prietary information. 

Even ignoring the protection afforded by classification procedures 
and administrative protective orders, international comity cannot 
support a blanket rule against disclosure of foreign government ver- 
ification exhibits in countervailing and antidumping duty investiga- 
tions. Comity must be applied on a case-by-case basis with a particu- 
larized analysis of the content of each document, the foreign inter- 
ests that could be compromised by disclosure and the effectiveness 
of an administrative protective order in protecting those interests. 
See Societe Nationale Industrielle Aerospatiale v. U.S. District 
Court, 482 U.S. 522, 544 (1987). Respondents have asked only for a 
general exclusion for the Thai government documents without 
showing the specific government interest that could be compro- 
mised by disclosure under protective order of any particular piece of 
information. The trial court examined all of the documents in cam- 
era and found no reason to withhold any of them from disclosure. 
We have been given no reason to do otherwise. 


C. 


Finally, respondents argue that the “unique role” of verification 
exhibits as secondary source documents, their sensitivity, and the 
potential “chilling effect” on the ITA’s ability to secure courtesy 
copies in the future establish a clear and compelling need to with- 
hold the verification exhibits from disclosure. But respondents did 
not demonstrate that either the Thai government documents or the 
documents received from Thai companies fall within the “clear and 
compelling need” exception to the disclosure requirement of section 
1677f(cX1XA). The exception is for “specific information”. It does 
not support a universal rule exempting either verification docu- 
ments generally or those obtained from foreign governments from 
disclosure. A clear and compelling need must be shown for each in- 
dividual piece of information. 

The Conference Report accompanying the 1988 Act supports a re- 
stricted application of the clear and compelling need exception: 

— exceptions authorized are intended to be very narrow and 

imited exceptions * * *. The third exception (“specific informa- 
tion for which there is a clear and compelling need to withhold 
from disclosure”) is expected to be rarely, in situations in 
which substantial and irreparable financial or physical harm 
may result from disclosure. 


H.R. Conf. Rep. No. 100-576, 100th Cong. 2nd Sess. 623 (1988), 
reprinted in 1988 U.S. Code Cong. & Admin. News 1656. Here re- 
spondents have shown no clear and compelling need to withhold 
any specific information not already redacted from the government 
and company documents. 
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Even though the function of verification is to corroborate infor- 
mation provided in questionnaire responses, verification exhibits 
often contain information not contained in the responses. The new 
information may be crucial to petitioners’ ability to evaluate the ac- 
curacy and correctness of the ITA’s verification report and the ulti- 
mate countervailing or antidumping duty determination. Verifica- 
tion exhibits may contain price and sales information for products 
not under investigation as well as other sensitive detailed informa- 
tion about business transactions and operations. Irrelevant informa- 
tion may be redacted to the extent possible, but the presence of 
such information in requested documents is not grounds for refus- 
ing their disclosure. The administrative protective order is intended 
to prevent disclosure of all sensitive business proprietary informa- 
tion, whether or not related to the product under investigation, to 
persons other than petitioners’ counsel, and to prohibit use of all 
disclosed information for any purpose other than in that part of the 
proceeding for which it was submitted. 

Respondents’ “chilling effect” argument is likewise unpersuasive. 
The government has apparently abandoned its earlier position that 
release of verification exhibits would impair the ITA’s ability to ob- 
tain courtesy copies of verification exhibits in the future. In any 
event, Congress was not impressed by that concern: “An expecta- 
tion on the part of the Commerce Department or the Commission 
* * * that disclosure of a certain type of information would have a 
‘chilling effect’ on its efforts to collect data clearly does not estab- 
lish a ‘clear and compelling need to withhold from disclosure’.” Jd. 


CONCLUSION 
Accordingly, the judgment of the Court of International Trade is 
AFFIRMED. 
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Decisions of the United States 
Court of International Trade 


(Slip Op. 90-21) 


INDUSTRIAL QUIMICA DEL NALON, S.A., AS SUCCESSOR TO AsTuRQUIMICA, S.A., 
we 6 oe Tt 
PLAINTIFF U. UNITED STATES, C. WILLIAM Verity, SECRETARY OF Com. 
MERCE, JAN Mares, Deputy ASSISTANT SECRETARY FOR Import ADMINIS- 
TRATION, AND WILLIAM VON RAAB, COMMISSIONER OF CUSTOMS, DEFENDANTS 


Court No. 88-07-00492 
MEMORANDUM OPINION AND ORDER 


(Dated March 13, 1990) 


Kaplan Russin & Vecchi (Dennis James, Jr. and Kathleen F. Patterson) for the 
plaintiff. 

Stuart M. Gerson, Assistant Attorney General; David M. Cohen, Director, Com- 
mercial Litigation Branch, Civil Division, U.S. Department of Justice (Jane E. 
Meehan), for defendants. 


MuscravE, Judge: On December 21, 1989, this action partially re- 
manded to the International Trade Administration of the U.S. De- 
partment of Commerce (“ITA”). In the Court’s order (see Slip Op. 
89-174), ITA was directed to verify the responses of Asturquimica 
relating to technical services and invoice processing costs pursuant 
to 19 U.S.C. § 1677e(b) (1988)! if such information is the type nor- 
mally relied upon or received by ITA when conducting verification. 
ITA was also instructed to redetermine whether dumping margins 
in the instant case arose from a temporary or sustained shift in cur- 
rency exchange rates, and whether application of the special rule of 


IThe statute reads in pertinent part: 
(b) Verification 
The administering authority shall verify all information relied upon in making— 
(1) a final determination in an investigation, 
(2) a revocation under section 1675(c) of this title, and 
(3) a review and determination under section 1675a) of this title, if— 


(A) verification is timely requested by an interested party as defined in section 1677 (9XC), (D), (E), (F), or (G) 
of this title, and 


(B) no verification was made under this paragraph during the 2 immediately preceding reviews and determi- 
nations under that section of the same order, finding, or notice, except that this clause shall not apply if good 
cause for verification is shown. 
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19 C.F.R. § 353.60(b) (1989)? or some other form of adjustment was 
warranted in either case. 

Based on this outcome, defendant has moved to amend the 
Court’s order to provide for certification of two issues claimed to be 
rulings of first impression in this Court, which will have a profound 
impact upon the conduct of pending and future administrative re- 
views of antidumping duty orders. As framed by the government, 
these issues should read: 

1. Whether the Court was correct in determining that Com- 
merce was required to conduct verification in this administra- 
tive review pursuant to 19 U.S.C. § 1677e(b) (1984); and 

(2) Whether the Court was correct in determining that the 
“special rule” contained in 19 C.F.R. § 353.60(b) applies to ad- 
ministrative reviews and in remanding this case to Commerce 
to redetermine whether some form of adjustment for exchange 
rate changes was warranted 


Because these issues present controlling questions of law over 
which substantial ground for a difference of opinion exists, defen- 
dant claims that certification of these issues will materially ad- 
vance the ultimate termination of this litigation. 

Plaintiff does not oppose certification of the two issues per se, but 
objects to the overly broad manner in which defendant has drafted 
the issues. Moreover, plaintiff asserts that the second issue relating 
to application of the “special rule” does not present a controlling 
question of law since this Court’s order vested ITA with discretion 
to determine the outcome. 

Plaintiff would formulate the issues for certification as: 


1. Whether the Court was correct in determining that Com- 
merce was required to conduct verification of the claimed ad- 
justments for technical services and invoice processing costs in 
this administrative review; an 

om Whether the Court was correct in determining that the 

pecial rule” contained in 19 C.F.R. § 353.60(b) may be applied 
in Nahas tiadakeskene reviews. 


The Court declines to certify the second issue for immediate ap- 
peal because it presents no controlling question of law. The Court’s 
previous order vested ITA with discretion to determine whether ap- 
plication of the “special rule” or some other form of adjustment was 
warranted in this case. In fact, the Court specifically stated: 
“({Rjather than opining on the matter, the Court will defer to ITA’s 
expertise to develop more consistent modes of application of 19 
C.F.R. § 353.60(b) in keeping with its duty to enforce the antidump- 
ing laws fairly.” Slip Op 89-174 at 23. Given such language, the sec- 
ond issue as framed by both parties does not advance a controlling 


2§ 353.60 Conversion of currency. 
(b) Special rule for investigations. For purposes of investigations, producers, resellers, and importers will be 
expected to act within a reasonable period of time to take into account price differences resulting from sustained 
changes in prevailing exchange rates. When the price of the merchandise is affected by temporary exchange rate 
fluctuations, the Secretary will not take into account in fair value comparisons any difference between United 
States price and foreign market value resulting solely from such exchange rate fluctuation. 
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question of law within the meaning of 28 U.S.C. § 1292(d\(1), and de- 
fendant’s motion for certification of that issue is denied. 

As to the first issue, the Court finds that both parties have 
phrased the issue in unduly broad terms. The government in partic- 
ular has mischaracterized the Court’s previous order by repeatedly 
asserting that the order requires verification to be conducted every 
two years in pending and future administrative reviews. Such an 
expansive interpretation cannot be supported by an objective exam- 
ination of the Court’s opinion and order. 

After reviewing 19 U.S.C. § 1677e(b) (1988), the legislative history 
of that law (and its revisions), and the effect of Al-Tech Specialty 
Steel Corp., et al. v. United States, 745 F.2d 632 (Fed. Cir. 1984) on 
those revisions, the Court concluded it could find no alternative to 
requiring ITA to comply with the clear language of the statute. Slip 
Op 89-174 at 11. Thus, the Court held that verification of plaintiff's 
responses relating to technical services and invoice processing costs 
was mandatory in this instance pursuant to 19 U.S.C. § 1677e(b) 
since (1) ITA has been requested to verify such responses by an in- 
terested party, (2) no verification had taken place during the prior 
two years, and (3) a minimal indication of changed circumstances 
justifying verification existed. Id. Therefore, in accordance with the 
statute, no verification is required unless these three conditions 
have been met. 

Accordingly, the government’s motion to amend the Court’s order 
of December 21, 1989 is granted in part, with the following lan- 
guage to be added at the conclusion of the order: 

This order involves a controlling question of law with respect 
to which there is substantial ground for difference of opinion. 
An immediate appeal from this order may materially advance 
the ultimate termination of this litigation. That question is: 

Whether the Court was correct in determining that ITA was 
required to conduct verification of the claimed adjustments for 
technical services and invoice processing costs in this adminis- 
trative review pursuant to 19 U.S.C. § 1677e(b) (1988) given that 
(1) ITA was requested to verify by an interested party, (2) no 
verification had taken place during the previous two years, and 
(3) a minimal indication of changed circumstances justifying 
verification existed. 





(Slip Op. 90-22) 
CupPeR Bett Lacer Co., INc., PLAINTIFF v. UNITED STATES, DEFENDANT 
Court No. 85-08-01032 
{Judgment for defendant; action dismissed.]} 
(Decided March 13, 1990) 
Edmund Maciorowski, P.C. (Edmund Maciorowski), for plaintiff. 
Stuart M. Gerson, Assistant Attorney General, Joseph I. Liebman, Attorney in 


Charge, International Trade Field Office, Commercial Litigation Branch, Civil Divi- 
sion, United States Department of Justice (Mark S. Sochaczewsky) for defendant. 
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OPINION AND ORDER 


Carman, Judge: Plaintiff, Clipper Belt Lacer Co., Inc. (Clipper) 
contests the denial of its protest filed under section 515 of the Tariff 
Act of 1930 as amended. 19 U.S.C. § 1515 (1988). The imported mer- 
chandise, fasteners used to splice together the sections of belting 
used on belt conveyors, was classified by the United States Customs 
Service (Customs) as other “articles of iron or steel, not coated or 
plated with precious metal” under item 657.25 of the Tariff Sched- 
ules of the United States (TSUS). Clipper claims the articles are 
best described as “Staples in strip form * * *” under TSUS item 
646.20. Alternatively Clipper asserts the merchandise should be 
classified as “staples” constructed of two or more pieces under 
TSUS item 646.32 or as parts of “belt conveyors” under TSUS item 
664.10. 

After careful examination of the evidence presented at trial, the 
arguments of the parties, the tariff schedules and the relevant case 
law, the Court concludes Clipper has failed to overcome the pre- 
sumption of correctness attaching to Customs’ classification of the 
belt fasteners. The merchandise was properly classified as other 
“articles of iron or steel, not coated or plated with precious metal” 
under item 657.25 TSUS. Judgment will enter for the defendant 
United States (the government) dismissing this action. 


Classified Under: 
Schedule 6, Part 3, Subpart G (1983): 
Articles of iron or steel, not coated or plated with precious 


metal: 
* * * ok Bd * ” 


Other articles: 
* uk 


bd ca * fk 
Other: 
* AK b * * oe * 
657.25 re: rie 8 Sis Wares asd. 0 SSE oO GG WH 5.7% ad val. 


First Alternative Claim Under: 
Schedule 6, Part 3, Subpart D (1983): 


646.20 |. ks Se 0.9% ad val. 
Second Alternative Claim Under: 
Schedule 6, Part 3, Subpart D (1983): 


Brads, nails, spikes, staples, and tacks, all the foregoing, not de- 
—— in the foregoing provisions of this subpart, of base 
metal; 


Of iron or steel * * * 
646.32 UE CVO CF METS PIOCOD 6500 cc ccccocgnccvccs 2.3% ad val. 
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Third Alternative Claim Under: 
Schedule 6, Part 4, Subpart B (1983): 


664.10 Elevators, hoists, winches, cranes, jacks, pulley tackle, 
belt conveyors, and other lifting, handling, loading, or 
unloading machinery, and conveyors, all the foregoing 
and parts thereof * * * 


* * * * * * ‘ 


Parts of the foregoing: 


x“ a * a “ ~ * 


COG P.. aia. cians Oda OR al. ered wamatins. 2.0% ad val. 


Facts 


The merchandise in issue consists of metal items referred to com- 
mercially as hooks, lacings, fasteners or splices, that are primarily 
used to attach or splice together pieces of the belts used in a belt 
conveyor system. The primary purpose of the splices is to create an 
endless belt. A belt conveyor is the machine that propels the end- 
less belt around bearings and idler pulleys, transporting the materi- 
al positioned on top of the belt from one point to another. Common 
examples of conveyor systems utilizing endless belts include con- 
veyors used at supermarket check-out counters, baggage handling 
systems at airports and package sorting conveyors used by commer- 
cial parcel post services. Heavier industrial uses of belt conveyors 
include filtering sludge slurry, baling hay or transporting raw min- 
erals such as coal or mineral ores. 

By way of background, the articles under consideration are some- 
times referred to as belt lacings because historically the two ends of 
a belt were joined together with a leather lace, much like a shoe is 
laced and tied. The machines used to hold the two ends of the belt 
in place and install the lacings were referred to as “belt lacers.” 
Though leather lacings have long since become obsolete, replaced in 
some cases by more sophisticated and durable metallic devices, the 
terms have endured. 

Clipper domestically produces a line of light-weight belt lacings, 
but neither manufactures nor sells conveyors or conveyor belts. The 
imported merchandise in issue here consists of two models of metal- 
lic belt lacings or belt fasteners, the Ultra and the Mato [see at- 
tached figure], which are collectively referred to by Clipper as the 
“Mato Line.” Testimony established that these two models are used 
to splice together the belting used on heavy duty belt conveyors, of 
the type primarily used in the coal mining industry. 

For each lacing model, the Ultra and Mato, exemplars were 
placed into evidence at trial consisting of the individual fasteners, 
fasteners attached together by a common metal bar and fasteners 
embedded into the edge of a polyvinyl chloride or rubber two- or 
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four-ply belt. Additionally, two other exhibits consisted of finished 
versions of the Ultra and Mato fasteners as they would appear after 
installation. 





Fig. A (bottom left) is the Mato model; Fig. B (top right) is the Ultra 
model. 

The Ultra model consists of an integral ‘“U” shaped wire form 
consisting of two legs, supported by a curved crown (which is de- 
signed to carry a load) and ground point profiles. Two short pointed 
wires are resistance-welded to the legs. The articles are collated in 
rows of 14, held together by a common, non-functional bar that al- 
lows the introduction of the lacings or belt fasteners into the belt 
lacer as a unit. 

The Ultra incorporates two grooves whose function is to accept 
the points from the opposite end of the hook once they have been 
pressed through the belt carcass by the belt lacer and bent over. 
The grooves allow the bent points to be recessed thereby creating a 
low profile for the overall splice. Each individual Ultra fastener is 
constructed of four pieces: the U-shaped wire form, the two short 
wire points and the common bar. 
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The Mato model, a somewhat heavier gauge fastener than the Ul- 
tra, is stamped and formed from steel plate, resulting in a rectangu- 
lar stock item six millimeters wide and 60 millimeters long that is 
bent and shaped into the form of a “U”. Eight holes are punched in- 
to the ends of the plate (four on each end) and two U-shaped wire 
forms with ground point profiles at each end (identical in appear- 
ance to heavy gauge staples) are press-fitted into four of the holes at 
one end of the plate. Like the Ultra, individual fasteners are collat- 
ed and held together by a common non-functional bar. 

Grooves are coined into the plate in line with the eight holes, al- 
lowing the point profiles to bend back flush with the plate upon in- 
stallation by the belt lacer. Similarly, the leading edge of the plate 
is coined to provide a “ramp” or taper to the plate, which allows the 
splice to move around the pulleys and through the conveyor 
scraper! with a minimal amount of catching or jamming. The Mato 
is constructed from four pieces of metal: the plate, the two wire 
forms and the common bar. 

At trial plaintiff demonstrated the actual lacing of two belt ends 
together. To complete a splice, a row of fasteners or lacings are 
pressed through one piece of the belt carcass. The protruding 
ground point profiles are bent over, thus creating a channel of met- 
al loops the width of the belt carcass. When attached to the belt, the 
metal loops have even spaces between them. Another set of fasten- 
ers is also installed on to the other piece of belt carcass. The two 
sets of looped channels, one set protruding from the edge of each 
belt carcass, are butted together, overlapped into the spaces be- 
tween the individual loops. The overlap creates a tube-like configur- 
ation the width of the belt. The splice is secured by a metal “pin” (a 
braided piece of wire) inserted into the tube created by the fastener 
overlap, preventing the two fastener sets from uncoupling. 

These two belt fasteners, the Ultra and the Mato, are used almost 
exclusively in the coal mining industry to create endless belts for 
the conveyors used in transporting coal ore to the surface from 
mine shafts and tunnels. A typical conveyor belt of this type is up 
to four feet wide and one thousand yards to two miles in length. 
The belts are driven by large 150-200 horsepower motors and are 
made endless by the installation of belt fasteners at intervals of up 
to 250 feet. Due to the unique characteristics of each coal mine, the 
belts are generally installed and spliced at the site, both as original 
equipment and to repair damaged, worn or torn belts. It was deter- 
mined at trial that while a belt conveyor must incorporate some 
type of belt fastener or lacing process for it to function, there is no 
requirement that the belt fasteners in issue be used. Indeed, belts 
can also be made endless by the process of vulcanization or gluing, 
or through the use of other mechanical splices. 


1A scraper operates like a brush or squeegee, sweeping any residual or excess material off the conveyor belt at 
the point where the material is discharged. 
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Customs classified the Ultra and Mato model lacings as other “ar- 
ticles of iron or steel, not coated or plated with precious metal” 
under item 657.25, TSUS. Clipper timely filed a protest, which was 
denied and this action ensued. 


DIscussION 


A presumption of correctness exists in favor of Customs’ classifi- 
cation of an imported product and the burden of proof rests upon 
the party challenging the classification. 28 U.S.C. § 2639%a\1) (1982); 
Jarvis Clark Co. v. United States, 2 Fed. Cir. (T) 70, 75, 733 F.2d 
873, 878, reh’g denied, 2 Fed. Cir. (T) 97, 739 F.2d 628 (1984). This 
presumption of correctness pertains not only to Customs’ final clas- 
sification, but also to every element necessary to support that deter- 
mination. United States v. New York Merchandise Co. Inc., 58 CCPA 
53, 58, C.A.D. 1004, 435 F.2d 1315, 1318 (1970); Schott Optical Glass, 
Inc. v. United States, 82 Cust. Ct. 11, 15, C.D. 4783, 468 F. Supp. 
1318, 1320, aff'd, 67 CCPA 32, C.A.D. 1239, 612 F.2d 1283 (1979). In 
order to determine whether Customs’ classification is correct, this 
Court must consider Customs’ classification both independently and 
in comparison with the plaintiffs alternatives. Jarvis Clark, 2 Fed. 
Cir. (T) at 75, 733 F.2d at 878. 

It is well settled that tariff acts must be construed to carry out 
the intent of the legislature. Nippon Kogaku (USA), Inc. v. United 
States, 69 CCPA 89, 92, 673 F.2d 380, 382 (1982); Sandoz Chemical 
Works, Inc. v. United States, 43 CCPA 152, 156, C.A.D. 623 (1956). 
The first place to look to establish the irtent of Congress is the lan- 
guage of the statute itself. Consumer Product Safety Comm’n v: GTE 
Sylvania, Inc., 447 U.S. 102, 108 (1980). “Absent a clearly expressed 
legislative intention to the contrary, that language must ordinarily 
be regarded as conclusive.” Id.; see also Madison Galleries, Ltd. v. 
United States, 870 F.2d 627, 630 (Fed. Cir. 1989). The meaning of a 
particular tariff term is a question of law, while the determination 
of whether a particular article fits within that meaning is a ques- 
tion of fact. Hasbro Indus., Inc. v. United States, 879 F.2d 838, 840 
(Fed. Cir. 1989); Stewart-Warner Corp. v. United States, 3 Fed. Cir. 
(T) 20, 22, 748 F.2d 663, 664-65 (1984); Daw Indus., Inc. v. United 
States, 1 Fed. Cir. (T) 146, 147-48, 714 F.2d 1140, 1141-42 (1983). 
Disputed meanings of a word in a tariff provision are resolved by 
ascertaining the common meaning of the word, from its commonly 
received and popular sense. Schott Optical, 82 Cust. Ct. at 16, 468 F. 
Supp. at 1321; Trans-Atlantic Co. v. United States, 60 CCPA 100, 
102, C.A.D. 1088, 471 F.2d 1397, 1398 (1973); United States v. Rem- 
brandt Electronics, Inc., 64 CCPA 1, 5, C.A.D. 1175, 542 F.2d 1154, 
1156 (1976). To determine the common meaning, in addition to rely- 
ing upon its own understanding of the terms used, the Court may 
consult dictionaries, lexicons, the testimony of record, and other re- 
liable sources of information as an aid to its knowledge. United 
States v. C. J. Tower & Sons, 44 CCPA 1, 4, C.A.D. 626 (1956); Pis- 
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torino & Co., Inc. v. United States, 81 Cust. Ct. 37, 41, C.D. 4763, 461 
F. Supp. 331, 334 (1978), aff'd, 66 CCPA 95, C.A.D. 1227, 599 F.2d 
444 (1979); Schott Optical, 82 Cust. Ct. at 16, 468 F. Supp. at 1321. 


I. STAPLES 


The common meaning of a tariff term is determined by the mean- 
ing it had at the time of enactment of the tariff act. United States v. 
Brager-Larsen, 36 CCPA 1, 3-4, C.A.D. 388 (1948); Davies Turner & 
Co. v. United States, 45 CCPA 39, 41, C.A.D. 669 (1957). It does not 
fluctuate even if the words subsequently become inured with differ- 
ent meanings in common speech. United States v. Victoria Gin Co., 
Inc., 48 CCPA 33, 37, C.A.D. 759 (1960). 

The parties agree this case is governed by the TSUS provisions of 
the Tariff Classification Act of 1962, enacted on May 24, 1962. Pub. 
L. No. 87-456, 76 Stat. 72 (1962). 

Clipper contends the belt fasteners are properly considered 
“staples” within the meaning of TSUS items 646.32 and 646.20 and 
the dictionary definitions of “staple” in effect in 1962. Clipper 
points to the following definitions of staple relied on by the court in 
Hal Marks & Assoc. v. United States, 59 Cust. Ct. 202, 207, C.D. 
3123, 273 F. Supp. 527, 531 (1967): 


Webster’s New International Dictionary of the English Lan- 
guage, second edition (1957)— 

staple, n. * * * 2. A loop of iron, or a bar or wire, bent and 
formed with two points to be driven into wood, etc., to hold a 
hook, pin, or the like; also a similarly shaped p lece of thin wire, 
driven through papers, etc., and clinched to bind them. 


* 

Funk & Wagnalls New “Standard” buitiaiiey of the English 
Language (1956)— 

stuple, n. 1. Mech. (1) A U-shaped piece of metal made by 
bending a small bar or wire and pointing the ends: often driven 
into wood, to serve as a fastening or part of a oe he 
ceiving the eye of a hasp, the point of a hook, the end it, 

etc. 


Clipper contends the Mato and Ultra qualify as staples within the 
meaning of Hal Marks, contending the fasteners were shown to be 
made of U-shaped wire or bar steel and equipped with points de- 
signed to pierce and clinch in a prescribed fashion, creating an 
opening allowing for the insertion of the “pin” or “bolt” and de- 
signed to bind together the ends of a conveyor belt. The crux of 
Clipper’s claim is that the imported belt lacings are industrial fas- 
teners, which, while somewhat modified in form to adapt to usage 
with belts and conveyors, nevertheless fall within the eo nomine 
provision for staples. 

The government also relies upon the definitions set out in Hal 
Marks to contend the imported belt fasteners do not fall within the 
common meaning of the term staples because they have more than 
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two piercing points, are fashioned from more than one piece of met- 
al and are not driven into two or more articles. Additionally, the 
government claims the Tariff Classification Study, Schedule 6 
(1960), evinces the intent that item 646.32, TSUS, only covers mer- 
chandise previously assessed as upholsterer’s nails and that belt fas- 
teners were not contemplated. 

The imported article in issue in Hal Marks was a metal “conduit 
staple” shaped like the numeral “7” with the horizontal portion 
arc-shaped rather than straight. It was used to fasten or hold a pipe 
secure to a wall—the curved section wrapped around the pipe; the 
other end was driven into the wall. The Court, reasoning as follows, 
concluded that the article did not fall within the common meaning 
of staple: 

From the foregoing definitions it is evident that, for an arti- 
cle to be included within the common meaning of the word 
“staple”, it must be a loop or U-shaped piece of metal, both 
ends of which have been pointed, and be used as a fastener 
when driven into wood or other material. 


Hal Marks, 59 Cust. Ct. at 207, 273 F. Supp. at 531. 

Following the court in Hal Marks, this Court holds the belt lac- 
ings in issue do not fall within the common meaning of the term 
“staple” as understood at the time of the enactment of the Tariff 
Classification Act of 1962 and used in TSUS items 646.20 and 
646.32. 

Though it is clear that the lacings are used to fasten material to- 
gether (viz. the belts), neither the Ultra nor the Mato are accurately 
described as a loop or U-shaped piece of metal, with two pointed 
ends. Disregarding the non-functional bar for the moment, the Ul- 
tra and Mato each contain at least two components that could loose- 
ly be described as loop or U-shaped, but the entire articles cannot 
be said to be loop or U-shaped. Additionally, while both articles con- 
tain pointed pieces of metal, there are more than two pointed 
“ends” to these metal pieces. 

The Ultra is constructed of one piece of wire, bent in at least six 
places, with both ends coming to points. This piece of wire is rough- 
ly loop or U-shaped, though its configuration does not comport with 
that of an ordinary U-shaped staple. Two other shorter wires with 
points at the ends are welded to the longer bent wire so that the 
four points of the three wires are on the same plane, capable of rest- 
ing on the same surface. The result is an article of looped wire that 
appears as though it terminates in two U-shaped pointed wires. In 
this Court’s view, an article with two U-shaped loops and four 
points, created by two short pointed wires welded to a longer point- 
ed U-shaped wire that is bent in at least six places, does not fall 
withing the common meaning of the term staple. 














U.S. COURT OF INTERNATIONAL TRADE 75 


As concerns the Mato model, the conclusion must be the same. 
The Mato essentially consists of a rectangular plate of steel with 
four holes punched into each end of the plate. The plate is bent over 
so that the four holes on one end of the plate roughly align with the 
four holes on the other end, allowing pointed wires to be guided 
through both ends of the plate and bent over, thereby binding the 
lacing to the belt carcass. Neither end of the plate itself is formed 
into a point. On one end of the plate the four holes are press-fitted 
with what can only be described as two conventional staples (a U- 
shaped wire with both ends pointed). Thus the Mato is really com- 
prised of three looped or U-shaped pieces of metal, one made of steel 
plate, the other two of wire, of which only the two wires are pointed 
at the ends. This article cannot be said to fall within the common 
meaning of staple. 

While it is clear to this Court that the Mato and Ultra are fasten- 
ers in a generic sense, they are clearly not staples within the mean- 
ing of the Tariff Schedules.” This conclusion is further reinforced by 
Clipper’s sales catalog wherein the fasteners are referred to as 
hooks, lacings, and fasteners, but not as staples. Plaintiff's Exhibit 
(P. Ex.) 13. Clipper’s own witnesses primarily referred to the lacings 
as hooks or fasteners, not staples, though one witness characterized 
the article as “industrial type staples.” 

Even if the Court were to agree that the belt fasteners are com- 
monly referred to as staples by the relevant industry, that fact 
alone does not mandate their classification as staples. It is not 
enough that an article be called a tariff term in the trade vernacu- 
lar. There must also be a showing made that the article embodies 
the salient characteristics of the tariff term claimed. See, e.g., Unit- 
ed States v. Andrew Fisher Cycle Co., Inc., 57 CCPA 102, C.A.D. 986, 
426 F.2d 1308 (1970) (tariff term “saddle” did not encompass bicycle 
seat, even though commonly and commercially known as saddles); 
J. E. Bernhard Co. v. United States, 81 Cust. Ct. 60, C.D. 4766 (1978) 
(articles used to set proper pitch for guitars not encompassed by 
tariff term “tuning pins”). Clipper has failed to meet this burden.’ 

Additionally, the Court rejects Clipper’s claim that the Mato Line 
of lacings fall within the scope of the eo nomine provision for staples 
as a new and improved, subsequently created article. Clipper relies 
upon the principle that an eo nomine provision without limitation 

2Examination of the Tariff Classification Study of 1960, Schedule 6, at 187 clarifies that Congress did not in- 


tend TSUS item 646.30 to encompass all fasteners, but rather a narrowly defined type of fastener derived from 
articles previously classified as upholsterer’s nails. 

3In seeking to determine the common meaning of staple, this Court finds it unnecessary to consult technical 
dictionaries or lexicons, since for tariff classification purposes Congress is presumed to have intended the com- 
mon meaning of a word to be synonymous with its commercial meaning absent a contrary indication. See, e.g., 
ITT Thompson Indus., Inc. v. United States, 3 CIT 36, 47, 537 F. Supp. 1272, 1280 (and citations therein), aff'd 
without opinion, 1 Fed. Cir. (T) 165, 703 F.2d 585 (1982). The burden of overcoming the presumption rests square- 
ly upon the party asserting it. See Rohm & Haas Co. v. United States, 2 Fed. Cir. (T) 28, 29, 727 F.2d 1095, 1097 
(1984); United Siates v. Simon Saw & Steei Co., 51 CCPA 33, 38, C.A.D. 834 (1964). 

Clipper’s claim, based upon inconclusive evidence, that the relevant industry currently perceives the belt fas- 
teners in issue as “industrial staples,” without more, is insufficient to establish that the commercial meaning of 
the term staple in the tariff schedules is other than the common meaning as relied upon herein. 

Additionally, since the belt fasteners do not fall within the common meaning of the term “staple” the court 
need not separately address whether the imported articles are “Staples in strip form” under TSUS item 646.20. 











76 CUSTOMS BULLETIN AND DECISIONS, VOL. 24, NO. 14, APRIL 4, 1990 


in a tariff act includes all forms of the article, even when it comes 
into existence at a date subsequent to the enactment of the tariff 
provision. Nootka Packing Co. v. United States, 22 CCPA 464, 470, 
T.D. 47464 (1935); Davies Turner, 45 CCPA at 41. In general an im- 
proved version of the original article, even one incorporating addi- 
tional features or capabilities, may still be classified as a subse- 
quently created article, provided it falls within the scope of the eo 
nomine provision. Sears, Roebuck & Co. v. United States, 46 CCPA 
79, 82, C.A.D. 701 (1959); United Carr Fastener Corp. v. United 
States, 54 CCPA 89, 91, C.A.D. 913 (1967) (citations therein); FAG 
Bearings, Ltd. v. United States, 9 CIT 227, 228 (1985) (“An eo 
nomine classification includes all articles subsequently created 
which fairly come within its scope.”’) (citing Sears, Roebuck & Co., 
46 CCPA at 82). Nevertheless, in sum, the subsequently created ar- 
ticle must still bear a close resemblance to the article named in the 
tariff schedule. United States v. Standard Surplus Sales, Inc., 69 
CCPA 34, 38, 667 F.2d 1011, 1014 (1981). 

This argument is of no avail to Clipper, since, as this Court found 
above, the belt lacings as a whole do not fall within the scope of the 
term staple as defined by the common meaning of the TSUS items 
in issue. This Court rejects the argument that the Mato and Ultra, 
as belt fasteners, are new and different forms of staples classifiable 
as subsequently developed variations of the eo nomine article 
“staple.” 


II. Bett Conveyor Parts 


Clipper alternatively argues the belt fasteners are properly classi- 
fied as parts of belt conveyors under TSUS item 664.10. In support, 
Clipper contends the Mato Line of belt fasteners are designed for 
and chiefly used as parts of belt conveyors; that once the fasteners 
are “affixed to the conveyor” they become a permanent operating 
component of the conveyor without which it could not operate, and; 
that the fasteners contribute to the safe and efficient operation of 
the belt conveyors. Application of General Interpretative Rule 10 
(ij), Clipper argues, requires the parts provision in TSUS item 
664.10 for parts of belt conveyors to prevail over the government’s 
basket provision, TSUS item 657.25. 

The government claims, on the basis of examination of the nature 
and function of the articles, that the fasteners are part of the belts 
to which they are affixed, not part of the belt conveyors. On this ba- 
sis the government contends the fasteners cannot be classified as 
parts of belt conveyors under TSUS item 664.10 due to the invasive 
nature of Headnote 1 (ii) of Part 4, Schedule 6, which explicitly ex- 


‘The government argues | that the Mato Line of belt fasteners cannot be subsequently developed articles encom- 


hioni 
ules. See Defendant’s Post Trial Brief at 4, n.3 (quoting Audels New Mechanical Dictionary (1960) defining belt 
fasteners to include hooks or lacings, but making no mention of staples). This argument further undermines Clip- 
per’s position. 
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cludes “belts and belting” from classification thereunder.® This posi- 
tion, the government argues, is not vitiated by the lack of language 
in the headnote excluding parts of belts and belting, or the lack of a 
parts provision in the TSUS items covering belts and belting (see 
TSUS items 358.02-16). 


A. Parts 


The first issue the Court must examine is whether, as Clipper 
claims, the fasteners are properly considered parts of belt con- 
veyors, not parts of belts or belting. 

“It is a well-established rule that a ‘part’ of an article is some- 
thing necessary to the completion of that article. It is an integral, 
constituent, or component part, without which the article to which 
it is to be joined, could not function as such article.” United States 
v. Willoughby Camera Stores, Inc., 21 CCPA 322, 324, T.D. 46,851 
(1933) (emphasis in original), cert. denied, 292 U.S. 640 (1934); Unit- 
ed States v. Antonio Pompeo, 43 CCPA 9, 11, C.A.D. 602 (1955). In 
determining whether an item is a part of an article, the Court looks 
to the “nature, function, and purpose of an item in relation to the 
article to which it is attached or designed to serve * * *.” Ideal Toy 
Corp. v. United States, 58 CCPA 9, 13, C.A.D. 996, 433 F.2d 801, 803 
(1979); Gallagher & Ascher Co., Inc. v. United States, 52 CCPA 11, 
13, C.A.D. 849 (1964); New York Merchandise Co. v. United States, 
59 Cust. Ct. 306, 314, C.D. 3150, 273 F. Supp. 377, 383 (1967); Beacon 
Cycle & Supply Co., Inc. v. United States, 81 Cust. Ct. 46, 51, C.D. 
4764, 458 F. Supp. 813, 817 (1978). 

The rule set out in Willoughby Camera has been modified over 
the years so that a device may be a part of an article even though 
the device is not necessary to the operation of the article, provided 
that once the device is installed the article cannot function properly 
without it. To meet this test, the device must be dedicated for use 
upon the article. See Beacon Cycle, 81 Cust. Ct. at 50-51, 458 F. 
Supp. at 816-17; and see, e.g., Antonio Pompeo, 43 CCPA 9 (super- 
chargers classified as parts of automobiles, not as machines not spe- 
cially provided for); Trans Atlantic Co. v. United States, 48 CCPA 
30, C.A.D. 758 (1960) (optional bracket for mounting door closer 
classified as part of door closer, not mounting, not specially provid- 
ed for, suitable for doors); Gallagher & Ascher, 52 CCPA 11 (auxilia- 
ry heaters dedicated for use in Volkswagen automobiles determined 
to be parts of automobiles). 

In Gallagher, the court found the relevant considerations to be as 
follows: 


5Headnote 1 (ii) and (v) of Part 4, Schedule 6 (1983) provides as follows: 
1. This part does not cover— 

an 7” . . . 7. . 

(ii) belts and belting 
. . . . . 7 . 


(v) articles and parts of articles specifically provided for elsewhere in the schedules. 
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[WJhether a given article constitutes a part of another article 
depends upon the nature of the so-called part and, we mae 
add, to some degree on the function and purpose of the so-called 
part in its relation to the article to which it attaches or with 
which it is designed to serve. 

The decided cases do not clearly established any set rule or 
— for determination of what constitutes parts of automo- 

iles. The particular merchandise itself must be considered in 
order to make a determination as to whether the imported mer- 
cheney falls within the purview of the parts provision herein 
involv % 


Id. at 13-14. 

Examination of these factors leads this Court to conclude that the 
Mato Line of belt fasteners are properly considered parts of convey- 
or belts, not belt conveyors. Evidence showed that the primary func- 
tion of the fasteners related to the belt itself, not the conveyor. The 
purpose of the belt lacings in issue, like all belt lacings, is above all 
to create an endless belt. Nothwithstanding the existence of some 
design considerations relating to the fasteners’ interaction with the 
conveyor and its parts, the lacings were designed primarily to effec- 
tuate lasting belt splices. When viewed as a whole, Clipper’s evi- 
dence does not overcome the presumption that the merchandise was 
properly viewed by Customs as a part of belts or belting for classifi- 
cation purposes. 

At the outset, the Court notes that when used, the Mato Line of 
fasteners are clearly attached to the belt, not the conveyor, and 
once joined to the belt they become an integral component of the 
belt, without which the belt could not operate. The conveyor, on the 
other hand, can function without the belt fasteners in issue, by 
utilizing an endless belt created by some other method such as vul- 
canization or gluing, or with another type of mechanical splice. 

The choice of which fastener to utilize in creating an endless belt 
was shown to depend primarily upon the characteristics of the belt 
and the site, rather than the conveyor. The fasteners were shown to 
be designed to account for the width, thickness and tension rating 
of the belt. The make-up of the belt fastener, its construction and 
the method of its installation were all focused on effecting a secure 
bind of the fasteners to the belt. The stated purpose underlying 
these design characteristics was to reduce belt tearing, maintain 
belt tension and enhance belt longevity. Fastener interaction with 
the components of the conveyor, while played up by Clipper’s wit- 
nesses, remained essentially a secondary consideration in this 
Court’s view. 

Evidence also appeared to show that the belts and belt fasteners 
moved in the same stream of commerce, while belt conveyors moved 
in separate channels. Additionally, there was testimony that belts 
were sometimes sold with Mato or Ultra belt fasteners already at- 
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tached. This evidence tends to reinforce the conclusion that belt fas- 
teners are designed to function primarily as parts of belts. 

Clipper’s own promotional literature clearly focuses the nature, 
function and purpose of the fasteners on the belts themselves, as op- 
posed to the belt conveyors. While not determinative of the issue, 
Clipper’s marketing profile can be of some probative value to this 
Court. See Childcraft Education Corp. v. United States, 2 Fed. Cir. 
(T) 121, 125, 742 F.2d 1413, 1416 (1984); Montgomery Ward & Co. v. 
United States, 62 Cust. Ct. 718, 724, C.D. 3853 (1969). The promo- 
tional literature clearly indicates Clipper targets an industrial cli- 
entele that utilizes belts. The promotional literature concerning 
the Clipper-Mato Line of heavy duty fasteners similarly indicates 
that the primary design function relates to the durability of the 
splice itself in binding the belt, maintaining the belt strength and 
tension, and increasing the longevity of the belt and joint. P. Ex. 13 
at 16. Secondarily, the literature refers to the fasteners’ interaction 
with the conveyor itself, stating only that the “low fastener profile 
is easy on belt scrapers, idlers and pulleys, and contributes to its 
quiet operation.” Jd. 

Clipper’s expert witnesses did attempt to establish that belt fas- 
teners were properly regarded as parts of belt conveyers. The bulk 
of the witnesses testimony at trial focused on the low profile of the 
Mato Line of fasteners and characteristics designed to reduce fric- 
tion (jamming and catching) by minimizing fastener contact with 
the components of the conveyor. There was also some inconclusive 
testimony that the Mato Line of fasteners contributed to the safe 
use of belt conveyors. Overall, however, the witnesses’ testimony 
failed to rebut the weight of the evidence establishing the belt itself 
as the critical design concern of the Ultra and Mato fasteners, or 
that their primary function was to maintain the integrity and 
strength of the splice creating endless conveyor belts. 

After careful examination of the evidence the Court concludes the 
Mato and Ultra belt fasteners are part of the belt, not the belt 
conveyor. 


B. HEADNOTES 


Having established that the lacings are truly belt fasteners, prop- 
erly considered parts of belts or belting, the Court must determine 
whether Headnote 1 (ii), which precludes classification of belts and 
belting under Part 4, operates to exclude the belt fasteners from 
classification as part of a belt conveyor under TSUS item 664.10, or 
whether the Customs’ basket provision prevails. 


6Plaintiff’s Exhibit 13, a promotional catalog entitled “Clipper Fastening Systems, Innovative Belt Fastening 
Systems For Industry Worldwide” generally describes Clipper’s overall corporate focus as follows: 

Because belting of some type is involved in virtually every industry, so are we. We provide fastening 
systems for factory installed new belts and for the repair of old ones. From small tapes and delicate beits 
used in electronic equipment, including computers, to heavy-duty belts for conveying operations in farm 
equipment and coal mining. And everything in between. 

Belts are expensive, and we're in business to protect your investment. We provide a system to fasten 
belts of all sizes and materials * * *. 

Id. at 1. 
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Clipper claims that General Interpretative Rule 10(ij) governs 
this analysis. The rule provides: “a provision for ‘parts’ of an article 
covers a product solely or chiefly used as a part of such article, but 
does not prevail over a specific provision for such part.” Clipper ar- 
gues that this provision operates to include the belt fasteners under 
TSUS item 664.10 as parts of conveyors. Clipper, citing American 
Shack Co., Inc. v. United States, 1 CIT 1 (1980), relies upon the prin- 
ciple that a part of a part is classifiable as a part of the whole. 

The government argues that since Headnote 1 (ii) excludes belts 
and belting from classification under Part 4, Congress implicitly ex- 
pressed its intention that parts of the belts should also be excluded 
from classification thereunder, including TSUS item 664.10. The 
government claims the invasive effect of the headnote operates to 
exclude the imported article regardless of whether belt fasteners 
are determined to be parts of belts or parts of belt conveyors. 

In construing the Tariff Schedules, the primary concern of this 
Court is to give effect to Congressional intent, and this requires 
reading all parts of the statute together, including the headnotes, 
which are the primary source for ascertaining such intent. Lyons 
Export & Import, Inc. v. United States, 59 CCPA 142, 146, C.A.D. 
1056, 461 F.2d 830, 833 (1972); Phillip Overseas, Inc. v. United 
States, 84 Cust. Ct. 200, 203, C.D. 4859, 496 F. Supp. 273, 276 (1980), 
aff'd, 68 CCPA 43, C.A.D. 1263, 651 F.2d 747 (1981); C.J. Tower & 
Sons of Buffalo, Inc. v. United States, 68 Cust. Ct. 377, 379-80, 
C.R.D. 72-11, 343 F. Supp. 1387, 1390 (1972); United States v. Patel, 
762 F.2d 784 (9th Cir. 1985). Competing provisions of the tariff 
schedules, both of which appear to apply to the imported merchan- 
dise, must be harmonized by reading them in conjunction with the 
relevant headnotes and interpretative rules contained in the tariff 
schedules. R.H. Macy & Co. v. United States, 57 CCPA 115, 118, 
C.A.D. 988, 428 F.2d 856, 859 (1970); Tuscany Fabrics, Inc. v. Unit- 
ed States, 59 CCPA 77, 83, C.A.D. 1043, 454 F.2d 1188, 1192, cert. de- 
nied, 409 U.S. 845 (1972). When in conflict with the relevant head- 
notes, rules of judicial interpretation must give way tc the intent 
expressed in the headnote. United States v. De Laval Separator Co., 
65 CCPA 48, 51, C.A.D. 1204, 569 F.2d 1134, 1136-37 (1978). 

The clear implication of Headnote 1 (ii) is that the drafters of the 
tariff schedules intended that belts and belting not be classified as 
parts of belt conveyors (or as parts of any of the other machinery or 
mechanical equipment enumerated in Part 4 of Schedule 6). As de- 
termined above, belt fasteners are parts of conveyor belts; they do 
not become parts of belt conveyors until they are parts of the belts 
themselves. Since belts and belting are precluded from considera- 
tion as parts of conveyors for tariff classification purposes under 
Part 4 of Schedule 6, by virtue of Headnote 1 (ii), parts of belts can- 
not be classified within Part 4. This Court adopts this construction 
regardless of the absence of language in the headnote explicitly ex- 
cluding parts of belts and belting from classification under Part 4, 
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and regardless of whether a basket provision turns out to be the 
most specific alternative classification once classification within 
Part 4 is ruled out. 

Prior case law has decided the pertinent legal principle at issue 
here in the context of TSUS item 666.00 covering agricultural im- 
plements and parts thereof. 

In Border Brokerage Co., Inc. v. United States, 68 Cust. Ct. 7, C.D. 
4325 (1972) the court held that parts of harvesting containers could 
not be classified under item 666.00, TSUS, as parts of agricultural 
implements, due to an exclusionary headnote barring classification 
of harvesting containers under that provision even though the pro- 
vision for harvesting containers failed to include a parts provision. 
Id. at 10. The headnote in issue in Border (Headnote 1 of Schedule 
6, Part 4, Subpart C) excluded from classification under item 666.00, 
TSUS, certain articles specially provided for elsewhere in the tariff 
schedules. 

The court engaged in the following analysis: 


oa containers, which are specially provided for [under 
US item 204.27], are * * * excluded from classification as ag- 
ricultural eaaieieieie under item 666.00 by virtue of that pro- 
vision’s controlling headnote. 

Parts of such containers, however, may not be similarly treat- 
ed as item 204.27 has no provision for “ ””. This brings us to 
the heart of the issue—whether parts of an article expressly ex- 
cluded from classification under item 666.00 are nonetheless 
classifiable thereunder as parts of agricultural ee 

That question was raised in C.S. Emery & Com , WA. 
Gleeson v. United States, 57 Cust. Ct. 217, "C. D. 276 (ig 66), in- 
volving wooden snaths, which are handles for scythes, assessed 
as tool handles of wood under item 206.54 and claimed to be du- 
tiable as parts of agricultural implements under item 666.00. 
Noting that “scythe” are dutiable under item 648.69, the court 
rejected this claim, holding * 


Item 666.00 provides for ‘ ‘eutieuienel and horticultural 
implements not specially provided for” and “parts of any of 
the foregoing.” But by express provision of the headnote, 
and not just by relative specificity, certain farm articles 
rovided for deusiare (including scythes) are excluded 
rom item 666.00. Parts of such expressly excluded articles 
are not “parts of any of the foregoing.” Therefore, item 
666.00 does not cover snaths which are parts of scythes, ex- 
pressly excluded articles. 


We are in accord with the holding in Emery that parts of ex- 


pressly excluded articles are not =e of any of the foregoing” 
articles provided for in item 666.00 
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Border, 68 Cust. Ct. at 10. See also United States v. Western 
Oilfields Supply Co., 57 CCPA 130, 133, C.A.D. 992, 427 F.2d 1391, 
1394 (1970) (citing to Emery with approval).’ The court in Border up- 
held the classification of the merchandise under a basket provision 
for articles of wood not specially provided for. 

The holding and reasoning of the court in Border and Emery ap- 
ply equally to this case. TSUS item 664.10 covering belt conveyors, 
like TSUS item 666.00 covering agricultural implements, provides 
for “[p]arts of the foregoing.” Like the scythes and harvesting con- 
tainers in Emery and Border, belts and belting are excluded from 
classification in Part 4 by the headnote. Parts of belts and belting, 
like parts of scythes and harvesting containers, are not “[pjarts of 
the foregoing” articles enumerated in TSUS item 664.10, and there- 
fore they cannot be classified thereunder. 

The invasive character of Headnote 1 (ii) removes the need for 
this Court to apply General Interpretative Rule 10(ij) to the facts of 
this case since the relative specificity between two competing provi- 
sions is not implicated by the exclusion of the belt fasteners from 
classification under TSUS item 664.10 by virtue of Headnote 1.8 The 
Court determines, therefore, the belt fasteners were properly classi- 
fied under TSUS item 657.25. 


CoNCLUSION 


On the basis of the foregoing, this Court holds Clipper has failed 
to overcome the presumption of correctness attaching to Customs’ 
classification. The merchandise was properly classified under TSUS 
item 657.25 as other articles of iron or steel, not coated or plated 
with precious metal. This action is dismissed. 


(Slip Op. 90-23) 


MBL (USA) Corp. anp Mitsusosui BELTING LTD., PLAINTIFFS v. UNITED 
STATES, DEFENDANT, AND GATES RuBBER Co., INTERVENOR-DEFENDANT 


Court No. 89-07-00403 


MBL (USA) Corp. anp Mirsusosui Bettinc (SINGAPORE) Prte., LTp., PLAIN- 
TIFFS v. UNITED STATES, DEFENDANT, AND GATES RUBBER Co., INTERVENOR- 
DEFENDANT 


Court No. 89-07-00404 


7Cf. Costa Int’l Corp. v. United States, 58 CCPA 48, 52, C.A.D. 1003, 434 F.2d 1053, 1055 (1970) (court held that 
the absence of the words “and parts thereof” in a headnote, which directed that “machine{s] or appliances(s}” cov- 
ered by competing provisions be classified in the subpart, did not preclude articles described as parts of machines 
from mandates of headnote and classification in subpart). 

8Clipper’s reliance upon American Shack is misplaced. There, the court, relying upon the rule that a part of a 
part is a part for tariff purposes, ruled that parts of a hood exhaust system (itself a part of a furnace), designed 
exclusively for use in a particular furnace, were properly classified as parts of the furnace. As shown above, Con- 
gress, expressed an intention, in Headnote 1 (ii), contrary to the general rule followed in American Shack. The 
expreasion of Congressional intent is paramount and controls this Court’s analysis. 














U.S. COURT OF INTERNATIONAL TRADE 


MEMORANDUM AND ORDER 


[Defendant’s motions for dismissal of the second counts of plaintiffs’ amended 
complaints granted.] 


(Dated March 14, 1990) 


Sonnenberg, Anderson, O’Donnell & Rodriguez (Steven P. Sonnenberg and Michael 
A. Johnson, for the plaintiffs. 

Stuart M. Gerson, Assistant Attorney General; David M. Cohen, Director, Com- 
mercial Litigation Branch, Civil Division, U.S. Department of Justice (M. Martha 
Ries); George Thompson, Attorney, U.S. International Trade Commission, and Pame- 
la Green, Office of the Chief Counsel for Import Administration, U.S. Department of 
Commerce, of counsel, for the defendant. 

Stewart and Stewart (Eugene L. Stewart, Terence P. Stewart, James R. Cannon, Jr. 
and Jessica Wasserman) for the intervenor-defendant. 


AqulLino, Judge: The plaintiffs commenced the above-encaptioned 
actions by service and filing of form summonses and of complaints, 
demanding in each instance 


judgment ordering the United States Department of Commerce, 

nternational Trade Administration, to amend the Antidump- 
ing Duty Order * * * so that it releases the bonds or refunds de- 
posits (with interest) given or made on entries or withdrawals 
from warehouse for consumption of industrial power transmis- 
sion [V-]belts * * * made from February 1, 1989 to June 7, 1989, 
and states that such entries or withdrawals from warehouse 
[for consumption] are not liable for the possible assessment of 
antidumping duties. 


The orders for which amendment is sought were published on June 
14, 1989, sub nom. Antidumping Duty Order of Sales at Less Than 
Fair Value; Industrial Belts and Components and Parts Thereof, 
Whether Cured or Uncured, From Japan, 54 Fed. Reg. 25,314, and 
Antidumping Duty Order of Sales at Less Than Fair Value; Indus- 
trial Belts and Components and Parts Thereof, Whether Cured or 
Uncured, From Singapore, 54 Fed. Reg. 25,315, and are based on fi- 
nal determinations of the International Trade Administration 
(“ITA”) reported at 54 Fed. Reg. 15,485 (April 18, 1989) and 54 Fed. 
Reg. 15,489 (April 18, 1989), respectively. 

Within 30 days of the filing of the original complaints, the plain- 
tiffs filed amended complaints in each action, adding second counts 
which seek to contest the affirmative injury determinations of the 
U.S. International Trade Commission (“ITC”)! also underlying the 
foregoing antidumping-duty orders. The defendant and the inter- 
venor-defendant have interposed answers to the amended com- 
plaints. In addition, in each action the defendant has file a “Motion 
to Dismiss Count II of the Complaint,”? which amounts to a motion 
for partial summary judgment within the meaning of CIT Rule 12(c) 


1See Industrial Belts from Israel, Italy, Japan, Singapore, South Korea, Taiwan, the United Kingdom, and West 
Germany, 54 Fed. Reg. 24,430 (June 7, 1989). 
Cited hereinafter as “Defendant’s Motions”. 
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(rather than 12(b) specified by the defendant) in view of the joinder 
of issue and the presentment of matters outside the pleadings. 

Defendant’s counsel argue in support of their motions that the 
plaintiffs lack standing to contest the ITC’s determinations and also 
that this court lacks subject-matter jurisdiction over the second 
counts of the amended complaints. The intervenor-defendant sup- 
ports the first argument. 


I 


The Trade Agreements Act of 1979, as amended, provides in per- 
tinent part: 
(2) Review of determinations on record 
(A) In general 
Within thirty days after— 


Pad the date of publication in the Federal Register 
0 — 


* * * ID an antidumping or countervailing du- 
ty order based upon any determination de- 
scribed in clause (i) of subparagraph (B), * * * 


an interested party who is a party to the proceeding in connec- 
tion with which the matter arises may commence an action in 
the United States Court of International Trade by filing a sum- 
mons, and within thirty days thereafter a complaint, each with 
the content and in the form, manner, and style prescribed by 
the rules of that court, contesting any factual findings or legal 
conclusions upon which the determination is based.® 


The papers before the court now indicate that the above-named 
plaintiffs participated in proceedings before the ITA and the ITC as 
parties respondent. Their counsel filed a notice of appearance with 
the latter agency stating, among other things, that “[aJll three cor- 
porations * * * intend to participate fully in the[] investigations 
and to file briefs and statements with the Commission.”* Thereaf- 
ter, however, counsel sent a letter to the ITC as follows: 


On instructions from our clients * * *, we hereby withdraw 
their appearance as parties in this investigation. We likewise 
withdraw the notice of appearance at the hearing in this mat- 
ter filed last week. Our clients will not be ae briefs in this 
matter, through counsel or otherwise, nor will they or their at- 
torneys or representatives be appearing at the hearing in this 
matter. 


519 U.S.C. § 1516(aX2XA). The subparagraph (B), clause (i) referred to in this provision makes the final affirma- 
tive determinations of the ITA and the ITC herein subject to judicial review, as does the Customs Courts Act of 
1980, as amended, 28 U.S.C. § 2631(c). 

‘Defendant’s Motions, Exhibit A and record document (“R.Doc”) 133, p. 2. This notice of appearance was filed 
after notice cf the institution of the ITC’s final investigations had been published. See 54 Fed. Reg. 6,970 (Feb. 15, 
1989). 
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We, as attorneys covered by administrative protective order 
in this matter, are t of our obligations and those of oth- 
er arene in our firms under such order and will return or 
destroy, at your instruction and with appropriate certification, 
all materials made available to us to date or hereafter. We 
would request that no further confidentiai material be served 
on us by the Commission. In addition to serving this notice on 
all parties by first class mail, we are sending the same this af- 
ternoon by telefax to attorneys for parties covered by the Ad- 
ministrative Protective Order in order that they may delete our 
names from their APO service list. 5 


The Commission reacted accordingly, serving copies of this with- 
drawal statement on all other parties to the protective order.® 

The plaintiffs argue now in opposition to defendant’s motions 
that their 


letter was intended to inform the ITC that MBL would not be 
filing briefs in the final ITC investigation or appearing at the 
hearing. The primary purpose of the letter was to address confi- 
dential materials provided to counsel and to prevent further 
service of them on counsel * * 

Under 19 CFR 201.11(A), * * * a party filing an appearance 
before the ITC is required to state its intent to file briefs with 
the ITC regarding the subject matter of the investigation. 
MBL’s oo engueined such an intent. When it was de- 
termin ter, however, that MBL would not be filing briefs, it 
so informed the ITC in the form of a withdrawal. The with- 
drawal was intended to be limited to that statement in the a ap- 
posemnen: Since counsel for MBL no longer intended to fi 

riefs, they were obligated to refrain from receiving further 
confidential information.’ 


The court accepts this representation on its face, but the position 
taken makes the basis of the ITC’s present objection obvious.® Rath- 
er than attempt to aid the agency in final resolution of its investiga- 
tions, the respondents, now putative plaintiffs herein, with- 
drew—and at the very moment when input from them by way of 
written or oral presentations could have been most helpful to the 
commissioners. 

The principle that issues not raised in a forum nisi prius cannot 
be raised on appeal is as old as the term itself and does not require 
citation of precedents. Another established precedent, of course, is 
that in deciding a motion to dismiss, the complaint is to be viewed 
in a light most favorable to the plaintiff. E.g., Conley v. Gibson, 355 
U.S. 41 (1957). This court has afforded plaintiffs’ second counts in 
these actions such consideration, but that approach has failed to 


5Defendant’s Motions, Exhibit B and R.Doc 215, p. 1. 

6See Defendant's Motions, Exhibit C and R.Doc 226. Cf. Defendant’s Reply memoranda, Exhibit A. 

7Plaintiff's (sic) Memorandum in Opposition to Defendant’s Motion to Dismiss Count II of the Complaint, pp. 
19-20. 


8The offers of oral argument on the instant motions therefore need not be granted. 
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dim their clear-cut challenge to the final analysis of one of the com- 
missioners in support of the ITC’s affirmative determinations. The 
citation to, and attempted reliance on, Yuasa-General Battery Corp. 
v. United States, 11 CIT 382, 661 F. Supp. 1214 (1987), in par- 
agraphs 25 of the amended complaints, for example, should have 
been first part of a presentation by the respondents below. In other 
words, the plaintiffs attempt to focus now on precisely that part of 
the administrative proceedings which they chose to abandon. Hav- 
ing made this choice, they cannot compel the Commission to re- 
spond in this forum beyond its present motions. Cf. Miller & Com- 
pany v. United States, 824 F.2d 961 (Fed. Cir. 1987), Cert. denied, 
108 S. Ct. 773 (1988). 


Il 


The relief the original complaints aimed at was amendment of 
the antidumping-duty orders, the publication of which led to com- 
mencement of these actions. In fact, while such publication starts 
the 30-day period of limitation of 19 U.S.C. § 1516a(aX2XA) running 
within which to commence an action pursuant to 28 U.S.C. 
§ 1581(c), challenging an underlying determination of the ITA or 
ITC, and the Form 3 summons appended to the Rules of this Court 
of International Trade for such actions calls at lines 2-4 for a brief 
description of and citation to the contested determination(s), coun- 
sel for the plaintiffs chose to describe and cite the respective orders 
rather than determinations. Their complaint, served and filed at 
the same time, did refer to the ITC determinations, but the only re- 
lief sought therein, as quoted above, was from the ITA. Cf. CIT Rule 
8(a) (“A pleading * * * shall contain * * * a short and plain state- 
ment of the claim showing that the pleader is entitled to relief, and 
* * * a demand for judgment for the relief the pleader seeks’”’). 

To the extent the plaintiffs are genuinely complaining of the an- 
tidumping-duty orders, the defendant claims that subject-matter ju- 
risdiction is lacking. There is merit in the position that jurisdiction 
cannot be based on 19 U.S.C. § 1516a and 28 U.S.C. § 1581(c) in view 
of the precise language of those statutes, although the court is not 
persuaded that it would not have jurisdiction if those orders are the 
subject matter. Compare, e.g., Smith Corona Group, SCM Corp. v. 
United States, 8 CIT 100, 102-05, 593 F. Supp. 415, 417-20 (1984), 
with Smith Corona Corp. v. United States, 11 CIT 954, 957-58, 678 
F. Supp. 285, 287-88 (1987), and 19 U.S.C. § 1516a(aX2\BXvi). While 
the actions at bar are not within the ambit of this latter case and 
the statutory section, which was added by the Trade and Tariff Act 
of 1984, Pub.L. No. 98-573, 98 Stat. 3040, it was settled by the for- 
mer case that 28 U.S.C. § 1581(i) is ground for jurisdiction, which 
the defendant in essence concedes. ° 


%See Defendant’s Motions, p. 8, n. 2 (“plaintiffs should have sought review of the Commerce order pursuant to 
28 U.S.C. § 1581(i)”). 
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The fact that subject-matter jurisdiction exists, whether based on 
28 U.S.C. § 1581(c) or (i), does not obviate the question, however, of 
whether it covers plaintiffs’ attempted challenges of the ITC deter- 
minations. The court concludes that it does not. The antidumping- 
duty orders were published on June 14, 1989. Plaintiffs’ second 
counts and prayers for relief against the Commission!’ were served 
and filed on August 4, 1989 for the first time, or beyond the time al- 
lowed to invoke judicial review. That is, plaintiffs’ summonses and 
original complaints did not stop the running of the 30-day statutory 
period as against the ITC. As the court of appeals stated in 
Georgetown Steel Corporation v. United States, 801 F.2d 1308, 1312 
(Fed. Cir. 1986): 


Since section 1516a(aX2\A) specifies the terms and conditions 
upon which the United States has waived its sovereign immuni- 
ty in consenting to be sued in the Court of International Trade, 
those limitations must be strictly observed and are not subject 
to implied exceptions. Lehman v. Nakshian, 453 U.S. 156, 161, 
101 S. Ct. 2698, 2701, 69 L.Ed.2d 548 (1981). If a litigant fails to 
comply with the terms upon which the United States has con- 
sented to be sued, the court has no “jurisdiction to entertain 
the suit.” United States v. Mitchell, 445 U.S. 535, 538, 100 S. Ct. 
1349, 1351, 63 L.Ed.2d 607, (quoting United States v. Sherwood, 
312 U.S. 584, 586, 61 S. Ct. 767, 769, 85 L.Ed. 1058 (1941)). 


In conclusion, and by way of comparison, to the extent the plain- 
tiffs are complaining of the ITA determinations, their summonses, 
followed by timely filing of the complaints, did effectuate a halt in 
the running of the statutory time against those determinations, but 
that halt cannot be stretched to encompass the ITC. 

* x ok oe ok OR * 

Now, therefore, in view of the foregoing, it is 

OrpereD that defendant’s motions for partial summary judgment 
dismissing the second counts of the amended complaints in the 
above actions be, and they hereby are, granted; and it is further 
hereby 

ORDERED that the plaintiffs in the above actions shall have 60 
days from the date hereof to serve and file motions dispositive of 
the remaining, first counts of the amended complaints so long as 
those motions are not based on claims arising out of the proceedings 
before the International Trade Commission; and it is further hereby 

ORDERED that the defendant and the intervenor-defendant have 30 
days from the date of service and filing of dispositive motions on the 
part of the plaintiffs to respond thereto, with the plaintiffs then en- 
titled to ten days to serve any replies. 

10Plaintiffs’ demands for relief in the original complaints, supra, were amended to also pray for 
judgment holding that the affirmative determination of the International Trade Commission is contrary 
to law in that it is based, in part, upon a finding of threat of material injury which is not based upon sub- 
stantial evidence, is arbitrary and capricious and is contray [sic] to law; remanding this matter to the 
United States International Trade Commission for reconsideration of the basis for finding threat of mate- 


rial injury to the United States industries producing V-Belts, synchronous belts, and all other belts, 
to quote, for example, from the pleading in action No. 89-07-00403. 
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(Slip Op. 90-24) 


Unrrep STATES, PLAINTIFF v. CoMMoDITIES Export Co. AND OLD REPUBLIC 
INSURANCE Co., DEFENDANTS 


Court No. 89-03-00144 


[Defendants’ motion to dismiss denied. 
Defendants’ motion for certification denied.] 


(Dated March 14, 1990) 


Stuart M. Gerson, Assistant Attorney General; Joseph I. Liebman, Attorney in 
Charge, International Trade Field Office, Commercial Litigation Branch, Civil Divi- 
sion, U.S. Department of Justice (Mark S. Sochaczewsky) for plaintiff. 

Lubienski, Lubienski & Lubienski (Walter H. Lubienski) and Roger E. Craig for 
defendants. 


OPINION 


TsoucaLas, Judge: Plaintiff brings this action on behalf of the 
United States Customs Service to recover unpaid liquidated dam- 
ages in the amount of $6,293.96, plus interest, from defendants, 
Commodities Export Co. (“Commodities”) and its surety, Old Repub- 
lic Insurance Co. (“Old Republic”). 

The issue at hand is whether this Court has subject matter juris- 
diction over a dispute arising out of an alleged breach of a ware- 
house bond by defendant, a duty-free shop. Plaintiff maintains the 
court has jurisdiction based on 28 U.S.C. § 1582(2) (1982), which 
states in part: 

The Court of International Trade shall have exclusive juris- 
diction of any civil action which arises out of an import transac- 
tion and which is commenced by the United States— 

* a aK * oa * * 
(2) to recover upon a bond relating to the importation of 
merchandise required by the laws of the United States or 
by the Secretary of the Treasury; 


Defendants contest subject matter jurisdiction, claiming the 
transaction in question is not an “import transaction” within the 
meaning of the statute because duty-free shops are not importers 
and do not engage in “import transactions.” 


BACKGROUND 


Commodities is a duty-free store which operates a private, Class 
2, bonded warehouse as an essential part of its business. Bonded 
warehouses are used by duty-free stores to expedite the exportation 
of goods from the United States. Duty-free stores place goods in 
these warehouses and sell in export from their retail stores. Com- 
modities sells both foreign and domestic goods. According to its sub- 
missions, foreign-made goods account for two-thirds (7s) of the goods 
Commodities sells. 
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Commodities operates from a location across from the Ambassa- 
dor Bridge in Detroit, Michigan. The bridge leads directly into Ca- 
nada and Commodities sells goods to consumers going directly into 
Canada. If the goods leave the warehouse but do not go directly into 
Canada, they have entered the stream of commerce of the United 
States without any import duties having been paid on them as re- 
quired by the laws of the United States. Such goods are known as 
“runaways. Because of this potential problem, Customs keeps a 
close watch on duty-free shops and traditionally controlled their re- 
cordkeeping. However, in 1982, Customs put duty-free stores on an 
“honor system” whereby the owners of the bonded warehouses 
would henceforth be responsible for the recordkeeping, subject to 

“spot checks” by Customs officials. To insure payment of duties and 
other charges due to runaways and other infractions, the owners of 
the warehouses are required to post with Customs a warehouse 
bond pursuant to 19 U.S.C. § 1555 (1988). 

On December 1, 1982, Commodities and its surety, Old Republic, 
executed and delivered to Customs a Proprietors Warehouse Bond 
for Storage and Manipulation of Merchandise, Class 2 (“bond”), in 
accordance with 19 U.S.C. § 1555, in the amount of $50,000. Under 
the terms of the bond, defendants promised that for each failure to 
comply with the terms of the bond they would pay liquidated dam- 
ages of $100.00. Additionally, if any merchandise was meeneued from 
the warehouse without Customs’ approval, defendants would pay 
liquidated damages equal to five (5) times the duty and tax due on 
the goods. Bond, Condition 5(g). Defendants further agreed to notify 
Customs in writing by the close of business the next business day if 
they discovered any discrepancy in their merchandise. Bond, Condi- 
tion 5(f). Further, defendants, in accordance with the provisions of 
the bond, agreed to “[m]ark each package with the correct general 
order number, warehouse entry number, or seizure number and the 
corresponding date” and to segregate them by such number. Bond, 
Conditions 2(bXc) and (d). 

On February 22, 1983, Customs officials conducted a “spot check” 
inspection of Commodities’ warehouse and found a number of irreg- 
ularities. The inspectors discovered that thiry seven (37) warehouse 
entries were not marked properly, and seven (7) entries contained 
shortages. These were held to constitute defaults under Conditions 
2(b) and 5(g) of the bond, respectively. 

Customs subsequently demanded payment of liquidated damages 
as provided for in the bond. The amount assessed against Commodi- 
ties was $6,293.96, the amount at issue in this case. Customs repeat- 
edly issued bills for the sum to Commodities and later to its surety, 


"9 USC. § 1555(a) provides: 

* Before any imported merchandise not finally released from customs custody shall be stored in any 
(bonded owner or lessee thereof shall give a bond in such sum and with such sureties as 
may be approved by the Secretary of the Treasury to secure the Government against any loss or expense 
connected with or arising from the deposit, storage, or manipulation of merchandise in such warehouse. 
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Old Republic. No payment was ever received for this amount, nor 
was a protest filed under 19 U.S.C. § 1514 (1988).? 

On March 29, 1988, Commodities petitioned the United States 
District Court for the Eastern District of Michigan for injunctive re- 
lief against the liquidated damage claims assessed by Customs. The 
District Court granted Customs’ motion to dismiss the case on the 
basis that the Court of International Trade has exclusive jurisdic- 
tion over the contested issues.* 

On March 17, 1989, Customs commenced this action to recover 
unpaid liquidated damages in the amount of $6,293.96, plus inter- 
est. Defendants contest this Court’s subject matter jurisdiction on 
the basis of their claim that, as a duty-free store, they are not im- 
porters, they do not engage in import transactions and thus they 
cannot be sued in this Court under 28 U.S.C. § 1582(2). They also as- 
sert that since the District Court may yet decide it has jurisdiction 
over the case brought by Commodities, this Court should refrain 
from exercising its jurisdiction. 


Discussion 


Defendants argue that this Court should await the outcome of the 
District Court case. The Court disagrees. The two cases, one brought 
by Commodities in the District Court and one brought by Customs 
in this Court, ask for separate and distinct relief. The Court of In- 
ternational Trade has exclusive jurisdiction for actions brought by 
the United States based on 28 U.S.C. § 1582(2) and need not defer 
its decision since the District Court cannot have jurisdiction where 
this Court does. Vivitar Corp. v. United States, 761 F.2d 1552, 1559 
(Fed. Cir. 1985), cert. denied, 474 U.S. 1055, 106 S. Ct. 791 (1986). 

The jurisdiction of the Court of International Trade is exclusive 
and does not depend on the assertion of jurisdiction by the district 
courts. Jd. Our appellate court has held that “it is faulty analysis to 
look first to the jurisdiction of the district courts to determine 
whether the CIT has jurisdiction.” Jd. Since the CIT’s jurisdiction is 
narrower than the district courts’, “[tJhe focus must be solely on 
whether the claim falls within the language and intent of the juris- 
dictional grant to the CIT.” Id. at 1559-60 (emphasis in original). 
Otherwise, the district courts would always have jurisdiction, even 
where Congress clearly intended to give jurisdiction to the CIT. Id. 
at 1559. 


2The relevant provisions of 19 U.S.C. § 1514 provide that decisions of the appropriate customs officers regard- 


ing, inter alia, 
(3) all charges or exactions of whatever character within the jurisdiction of the Secretary of the 
Treasury; 
. . 7 . . . . 
shall be final and conclusive * * * unless a protest is filed in accordance with this section, or unless a civ- 


il action contesting the denial of a protest, in whole or in part, is commenced in the United States Court of 
International Trade * * °. 

3The United States Court of Appeals for the Sixth Circuit vacated the judgment of the District Court and re- 

manded the case for further consideration of a number of issues, including a due process argument made by Com- 

modities. Commodities Export Co. v. United States Customs Service, No. 88-2068 (Oct. 24, 1989). The District 

Court has not yet issued its decision on remand. 
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Actions on bonds executed under United States laws generally 
are heard by the district courts or state courts. 28 U.S.C. § 1352 
(1982). The sole exception to this rule is the exclusive jurisdiction of 
the Court of International Trade under 28 U.S.C. § 1582. That sec- 
tion provides for the CIT to hear civil actions which arise out of im- 
port transactions and which are commenced by the United States 
to, inter alia, “recover upon a bond relating to the importation of 
merchandise required by the laws of the United States or by the 
Secretary of the Treasury.” 28 U.S.C. § 1582(2). Hence, a number of 
statutory requirements must be satisfied for this Court to retain 
such jurisdiction. 

First, the action must be a civil action that arises out of an im- 
port transaction. Second, the action must be commenced by the 
United States. Third, the action must be commenced to collect on a 
bond relating to the importation of merchandise. As the case before 
this Court was commenced by the United States, the second require- 
ment is satisfied; defendants acknowledge this. Defendants’ Special 
Appearance and Motion to Dismiss for Lack of Subject Matter Juris- 
diction at 3 (“Defendants’ Motion to Dismiss”). Thus, the only ques- 
tions before this Court are whether the action arose out of an im- 
port transaction and whether the warehouse bond related to the im- 
portation of merchandise.‘ 

Defendants argue that this action did not arise out of an import 
transaction and that the bond did not relate to the importation of 
merchandise. Defendants’ Motion to Dismiss at 3. Though they 
stored foreign-made goods in their bonded warehouse, defendants 
claim that, as duty-free merchants, they cannot be classified as im- 
porters and their dealings cannot be characterized as “import trans- 
actions,” since they operate “exclusively in export.” Id. (emphasis in 
original). 

The trade statutes provide no explicit definitions for “importa- 
tion” and “import transaction.” However, the regulations promul- 
gated by the Treasury Department give two definitions for “date of 
importation” depending on whether the merchandise arrives in the 
United States by vessel or by other means. 19 C.F.R. § 101.1(h) 
(1989). If it arrives by vessel, the merchandise is deemed imported 
on “the date on which the vessel arrives within the limits of a port 
in the United States with intent then and there to unlade such 
merchandise.” Jd. If it arrives by another mode, the merchandise is 
considered imported on “the date on which the merchandise arrives 
within the Customs territory of the United States.” Jd. 

In interpreting the trade laws, courts frequently have relied on 
the ordinary meaning of “importation.” Cunard Steamship Co. v. 
Mellon, 262 U.S. 100, 121, 43 S. Ct. 504, 506 (1923); Kee Co. v. Unit- 


‘Defendants contest the validity of the bond, alleging that Customs has not produced powers of attorney to 
bind Commodities to the attorneys-in-fact who signed the bond and, as a result the Court should grant defend- 
ants’ motion to dismiss. Defendants’ Special Appearance and Reply to Plaintiff's Opposition to Defendants’ Motion 
to Dismiss for Lack of Subject Matter Jurisdiction at 4. The Court need not rule on the validity of the signatures 
at this time. Since Customs has brought this action to collect on a bond, that part of 28 U.S.C. § 1582 is satisfied. 
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ed States, 13 CCPA 105, 109, T.D. 40943 (1925); Sterling Bronze Co. 
v. United States, 12 CCPA 338, 340, T.D. 40487 (1924). Black’s Law 
Dictionary defines importation as “the act of bringing goods and 
merchandise into a country from a foreign country.” Black’s Law 
Dictionary at 680 (5th Ed. 1979). Justice Van Devanter expanded on 
this definition in Cunard. He wrote that importation 


consists in bringing an article into a country from the outside. 
If there be an actual brin ringing in it is importation regardless of 
the mode in which it is effected. Entry through a custom house 
is not of the essence of the act. 


Cunard, 262 U.S. at 122, 43 S. Ct. at 507. 

Defendants note in their motion to dismiss that the storage of du- 
tiable, foreign-made merchandise in a bonded warehouse, by itself, 
does not constitute importation into the United States. Defendants’ 
Motion to Dismiss at 4. The predecessor to our appellate court long 
ago stated that “goods in bonded warehouses are not to be consid- 
ered as imported until a permit of delivery has been issued and they 
enter into the commerce of the country.” Stone and Downer v. Unit- 
ed States, 19 CCPA 259, 264, T.D. 45388 (1931) (citations omitted), 
cert. denied, 287 U.S. 619, 53 S. Ct. 29 (1932). 

However, the Supreme Court tacitly acknowledged that foreign- 
made goods in Customs warehouses are imports when it wrote that 
“imports may be stored duty-free for prescribed periods” in bonded 
warehouses. Xerox Corp. v. County of Harris, Texas, 459 U.S. 145, 
150, 103 S. Ct. 523, 526 (1982) (emphasis added). This concept was 
restated in R.J. Reynolds Tobacco Co. v. Durham County, North 
Carolina, in which the Supreme Court dealt with the issue of for- 
eign-made goods stored in Customs bonded warehouses under 19 
U.S.C. § 1555. 479 U.S. 130, 107 S. Ct. 499 (1986). Referring to goods 
stored in a Class 2 warehouse, as the goods in the instant case were, 
the Court inferred that such goods are importations, but simply are 
not subject to duties unless withdrawn from the warehouse and in- 
jected into the stream of commerce of the United States. Id. at 
133-34, 107 S. Ct. at 503. Hence, while the Supreme Court has not 
explicitly held that foreign-made goods in bonded warehouses are 
imports, the implication that they are is quite clear. 

Additionally, in United States v. John V. Carr & Son, Inc., the 
Customs Court defined imported merchandise as 


merchandise that has been brought within the limits of a port 
of entry from a foreign country with intention to unlade, and 
the word ‘importation’ as used in tariff statutes, unless other- 
wise limited, means merchandise to which that condition or sta- 
tus has attached. 


58 Cust. Ct. 809, 813, 266 F. Supp. 175, 178 (1967) (emphasis in origi- 
nal), aff'd, 55 CCPA 111, 396 F.2d 1017 (1968), quoting Porto Rico 
Brokerage Co. v. United States, 76 F.2d 605, 23 CCPA 16, T.D. 47672 
(1935); and Procter & Gamble Mfg. Co. v. United States, 19 CCPA 
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415, T.D. 45678 (1932). This Court has adopted Webster’s definition 
for the term “unlade.” American Mail Line v. United States, 6 Cust. 
Ct. 90, 93, C.D. 435 (1941). It was held to mean “to take the load 
from; to take out the cargo of; as to unlade a ship.” Jd., quoting 
Webster’s New International Dictionary. Thus, once goods are with- 
in the jurisdictional limits of the United States with the intent to 
discharge, they are imports under this definition. As the goods in 
this action had already passed into the bonded warehouse, they 
were well beyond that point.® 

Defendants argue that they are entitled to special treatment be- 
cause they are a duty-free store and do not bring goods into the 
United States for the purpose of injecting them into the stream of 
commerce. Defendant’s Motion to Dismiss at 5. They recognize this 
Court’s jurisdiction over actions brought by Customs to collect liqui- 
dated damages on an import bond. But they claim that such is not 
this case because as a duty-free store they are not importers, and 
the bond is not an “importation bond” subject to CIT jurisdiction 
under 28 U.S.C. § 1582. Id. 

The Omnibus Trade and Competitiveness Act of 1988 defines du- 
ty-free enterprise as 

a person that sells, for use outside the customs territory, duty- 
free merchandise that is delivered from a bonded warehouse to 
an * * * exit point for exportation by, or on behalf of, individu- 
als departing from the customs territory. 
19 U.S.C. § 1555(bX8\D) (1988). Duty-free merchandise is defined as 
goods on which no Federal duty or tax has been charged “pending 
exportation from the customs territory.” 19 U.S.C. § 1555(bX8\E). 
The unique nature of a duty-free store is that it sells goods for im- 
mediate export from the United States so that its customers need 
not pay Federal duties and taxes on the goods. There is no mention, 
however, in either the statutes or accompanying regulations that 
duty-free establishments are not importers, nor that the goods are 
not imports while in the warehouse. Logic dictates that before one 
can export foreign goods from the United States, they must first be 
imported. 

The regulations interpreting the trade statutes define “importer” 
as “the person primarily liable for the payment of any duties on the 
merchandise, or an authorized agent acting on his behalf.” 19 
C.F.R. § 101.1(1) (1989). The statute, regulations and caselaw un- 
equivocally state that if goods held in a bonded warehouse prior to 
payment of duties and taxes are removed from the warehouse and 
enter into the stream of commerce of the United States, duties and 


5Our appellate court’s predecessor has held that “unless the contrary clearly appears,” an importation is “the 
bringing of goods within the jurisdictional limits of the United States with the intention to unlade them.” Henry 
Hollander Co. v. United States, 22 CCPA 645, 648, T.D. 47632 (1935). See also Sherwin-Williams Co. v. United 
States, 38 CCPA 13, 18 (1950); American Customs Brokerage Co. v. United States, 72 Cust. Ct. 245, 253, C.D. 4546, 
375 F. Supp. 1360, 1366 (1974). 

®That is not to say, however, that the goods were subject to duty or tax while in the bonded warehouse. Though 
technically “imports,” foreign-made goods in a bonded warehouse remain exempt from duties and texes until ei- 
ther they are withdrawn (as has been alleged here) or five years pass from the date of importation. i9 U.S.C. 
§ 1557(a) (1988). 
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taxes become due. 19 U.S.C. § 1557(a); 19 C.F.R. § 113.62(aXii) (1989); 
R.J. Reynolds, 479 U.S. at 134, 107 S. Ct. at 503; Xerox, 459 US. at 
150, 103 S. Ct. at 526. If such duties and taxes become due on goods 
stored in Commodities’ bonded warehouse because of their injection 
into the United States commerce in violation of their warehouse 
bond with Customs, Commodities or its surety would be liable to 
pay the duties and taxes, as well as any liquidated damages provid- 
ed for in the bond. As the party liable for payment of Customs du- 
ties and taxes, Commodities is rightly classified as an importer. 19 
C.F.R. § 101.1(1). 

Defendants assert that, since the bond does not refer to importa- 
tion, it could not logically be a bond “relating to the importation of 
merchandise.” Defendants’ Motion to Dismiss at 5-6. In R.J. Reyn- 
olds, the Supreme Court stated that “the central purpose behind 
customs-bonded warehouses [is] to ensure that federal customs du- 
ties are collected.” 479 U.S. at 131, 107 S. Ct. at 502. While the bond 
is not entitled “importation bond,” and does not refer to the impor- 
tation of merchandise, it clearly was designed to deal with instances 
where duty-free goods have in fact entered into the stream of com- 
merce of the United States without payment of the appropriate du- 
ties and taxes. As such, the bond related to the importation of 
merchandise. 

The terms of the bond provide for liquidated damages where mer- 
chandise enters the country in violation of the bond. Customs here 
is seeking to recover unpaid liquidated damages assessed by them 
because of alleged shortages at the warehouse which Customs 
claims entered the stream of commerce of the United States. The 
bond details the parties’ obligations regarding merchandise held in 
Customs bonded warehouses. When Customs believes the goods en- 
tered the stream of commerce (or the bond was otherwise violated), 
Customs is entitled to assess liquidated damages; if they remain un- 
paid or defendants challenge the assessment, Customs may seek 
payment in this Court. Duty-free establishments are exempt from 
duties and taxes so long as they comply with the terms and condi- 
tions of their warehouse bond; they are not, however, exempt from 
the jurisdiction of this Court. 


CONCLUSION 


Accordingly, defendant’s motion to dismiss for lack of subject 
matter jurisdiction is hereby denied. Having decided the jurisdic- 
tional issue, the Court hereby denies defendants’ motion for recon- 
sideration. Defendants’ motion for certification is also denied pend- 
ing a final decision on the merits. 
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